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Dear Readers, 


The Florida Bar Journal will com- 
memorate 75 years of publishing with a 
feature article in the December issue. 
Please join us as we trace the history of 
thislegal publication from its beginning 
as the Florida Law Joumal in 1927. 


THE EDITORS 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the 
practice of the legal profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer is sworn on admission 
to obey and for the willful violation to which disbarment may be 
had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Consti- 
tution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial 
officers; 

“| will not counsel or maintain any suit or proceedings which shall 
appear to me to be unjust, nor any defense except such as | be- 
lieve to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided 
to me such means only as are consistent with truth and honor, and 
will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets 
of my clients, and will accept no compensation in connection with 
their business except from them or with their knowledge and ap- 
proval: 

“| will abstain from all offensive personality and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless 
required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay anyone’s cause for 
lucre or malice. So help me God.” 
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President's Page 


Message to Young Lawyers 


ow fitting 

it is that 

I am writ- 
ing this message on 
the day that bar 
exam results came 
out. I received e- 
mails expressing 
excitement, enthu- 
siasm, and relief 
from two recent law 
grads after getting 
the “good news.” I 
have known these 
young lions since 
they were in grade 
school. They were 
bursting with pride 
and enthusiasm. 
You see, I am devot- 
ing this President’s 
Page to our young lawyers—the 
lawyers to be, the recent grads, and 
the young professionals of less than 
10 years’ experience. 

As Bar president, I have the op- 
portunity to travel the state 
speaking to young lawyers one on 
one, to small groups, and to large 
audiences. One of my greatest re- 
sponsibilities as president is to 
offer guidance to the young of our 
valued profession. My speeches to 
law students, graduation ceremo- 
nies, and new inductee ceremo- 
nies are carefully crafted to focus 
on the history of our profession, 
guidance for emerging careers, 
and a strong dose of encourage- 
ment. 

My advice to young lawyers to- 
day is offered from the perspective 
of a 28-year veteran trial lawyer 
who recognizes that you will be 
molded by your life’s experiences 
as well as the hard knocks that 


\ 


Juliet Roulhac is sworn in as 2002-03 Young Lawyers Division president with Mark 
Romance as president-elect by Chief Justice Charles Wells at the Bar’s annual meet- 
ing in Boca Raton. Bar president Terry Russell looks on. 


you will encounter as your careers 
unfold. Words from the past are 
informative. In 1959, Florida Su- 
preme Court Justice Campbell 
Thornal commented at the Su- 
preme Court induction ceremony 
for new admittees: 

If you have the notion that from the 
moment you leave this building your 
pathway will be paved with gold; if to 
you the practice of law is simply a pro- 
cess of money-gathering, then I sug- 
gest that you quietly take your leave 
and devote your energies to some 
other pursuit more nearly consistent 
with your requirements. 


For those engulfed in a current 
job search, in the post-World War 
II era our state universities of- 
fered special “catch up” courses for 
veterans and the GI Bill was a 
great boost to funding education. 
In 1946, Associate Supreme Court 
Justice Armstead Brown ad- 
dressed recent law grads on “Some 
Unfinished Business”: 
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In this thrilling pe- 
riod of the history of 
the world and of our 
own country, there 
are many subjects 
which we might talk 
about and think 
about today, but we, 
as lawyers and 
judges here in 
Florida, must not be 
diverted from our 
duties here at home 
for the advance- 
ment and improve- 
ment of our profes- 
sion and of the 
statutes and rules 
governing the prac- 
tice and procedure 
in our courts of jus- 
tice. In this we can 
count upon those 
splendid young law- 
yers who have glori- 
ously served our 
country during this 
second and we hope the last world 
war, and now are rapidly returning to 
the ranks of our profession. There is 
always a period of some difficulty and 
confusion that follows in the wake of 
a great war, and we shall need the 
courage and vision of these fine young 
men, whom, with thankfulness in our 
hearts, we welcome back with so much 
pride to help us in solving post-war 
problems. These young men of 
America, of all classes and creeds, who 
bore the brunt in this great struggle, 
have set a glorious example of patrio- 
tism, courage, and fortitude. 


Yes, “courage” and “vision” are 
great attributes as you commence 
your career. 

You are also welcomed to your 
Florida legal career by Juliet 
Roulhac, the dynamic president of 
the Young Lawyers Division of 
The Florida Bar. She and her 
Board of Governors focus their en- 
ergy on you, your start as a 
Florida lawyer, and programs and 
services that assist you. The YLD 
addresses important young law- 
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: 


Always maintain a balance of striving for 
achievement and achieving your own 


personal satisfaction. Maintaining that 
balance is vitally important. 


yer issues like quality of life is- 
sues; unreasonable hourly billing 
requirements; professionalism; 
and how to bridge the gap from 
law student to new lawyer. Juliet 
and her board lead by example. 
They balance family life, careers, 
social consciousness, and a 
healthy dose of enjoyment of life. 
A visit to www.flayld.org is vital 
to a Florida young lawyer’s start- 
ing out process. 

My colleagues of 25-plus years’ 
experience and I offer a good road 
map to the young of our profes- 
sion. My message to you is clear: 


“THE PRACTICE OF LAW IS 
WHAT YOU MAKE OF IT!” Go for 
it! Set your standards high! Re- 
ally high! On a personal note, 10- 
20-30 years from now, don’t ever 
say “I should have done this!” Yes, 
set your goals. Always maintain a 
balance of striving for achieve- 
ment and achieving your own per- 
sonal satisfaction. Maintaining 
that balance is vitally important. 
As I observe my lifelong lawyer 
friends, some have grown dissat- 
isfied with their careers, some are 
rejuvenated by new mid-life goals, 
and some have achieved wealth 


and national reputations at the 
expense of a meaningful family 
life. Many have maintained that 
balance and are enthused by new 
challenges and changes in the law. 

To you, I comment that there 
are few other professions that of- 
fer as much opportunity for a per- 
sonally rewarding career and an 
opportunity to impact the lives of 
others. Remember: “The practice 
of law is what you make of it!” 

I responded to the e-mails of my 
young friends by saying: “Great 
news! You earned the right to be 
called ‘lawyer.’ I wish you a long, 
fruitful, and successful legal ca- 
reer. You have all the tools to suc- 
ceed. Now, go knock ’em dead.” 


Top ARONOVITZ 


KENNETH E. WHITE 


(formerly of Haliczer, Pettis & White) 


THE LAW OFFICES OF 
STEVEN M. ZIEGLER, P.A. 
takes pleasure in announcing that 


JULIE WYNNE ALLISON 


has been named a partner in the 
has joined the Firm as a partner Firm 


DOROTHY F. EASLEY 


(formerly of Dorothy F. Easley, P.A.) 
has joined the Firm as appellate counsel 
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Martin D. Stern 
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Joan C. Canal 

Dorothy F. Easley 
Andres Gonzalez 
Karina P. Gonzalez 
Adam C. Herman 


Presidential Circle 
4000 Hollywood Boulevard - Suite 375 South 
Hollywood, Florida 33021 
Telephone: (954) 966-2696 - Facsimile: (954) 966-2446 
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Offers of Judgment and Tenders 
of Relief Before Class Certification 


When Is It Permissible 
to Pick Off the Class Representative? 


by John C. Davis 


lass actions present unique problems with re- 

gard to settlement and dismissal. The prob- 

lems are particularly thorny before there has 

been a determination by the court on the is- 
sue of class certification. The difficulties lie in the repre- 
sentative nature of class actions. Class actions typically 
are brought by a small number of individual litigants 
suing as representatives of a class of persons who are 
generally unknown except that they have certain char- 
acteristics in common with the representatives. For this 
reason, the class representatives and the court have an 
obligation to ensure that class members, who may not 
know of the existence of the case and often play little, if 
any, role in its prosecution, are fairly represented. This 
obligation is reflected in Rule 1.220 in the adequacy of 
representation requirement, the notice and exclusion 
provisions, and the fairness requirements for settlement 
and dismissal.' The obligation arises before the class is 
certified. The fiduciary duty of class representatives and 
their counsel to protect the interests of class members 
springs to life upon the filing of the action.” Class mem- 
bers may as a matter of law rely upon the filing and forgo 
filing individual suits during the pendency of the case, 
or at least until certification of the class is denied.* The 
settlement of a certified class has binding effect on all 
class members who do not opt out. 

Class actions afford unique opportunities for econo- 
mies that otherwise would not be available, particularly 
in “negative value” suits in which an individual litigant 
“might not consider it worth the candle to embark on 
litigation in which the optimum result might be more 
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than consumed by the cost.”* The class action procedure 
facilitates such suits by allowing individual litigants to 
pool resources and attract counsel with the incentive of 
common fund attorney fee recoveries.° Such suits play 
an important regulatory role in today’s mass market 
economy with the class representative taking on the 
mantle of a “private attorney general” in the absence of 
governmental regulatory action.® 

The potential for large judgments and negative pub- 
licity created by class actions also presents class defen- 
dants with unique problems. In the early stages of the 
suit these are largely tactical. Counsel experienced in 
class litigation appreciate that the court’s decision on 
certification is often the most significant decision in the 
case.’ Precluding a decision on certification is, therefore, 
of paramount importance. 

Among other tactics for precluding certification is an 
offer or tender of the full value of the class 
representative’s claim made before certification. This 
preemptive strike on certification arguably moots the 
representative’s individual claim and is usually followed 
by a motion to dismiss based on lack of standing to con- 
tinue to prosecute the action. In the typical “negative 
value” class action where the value of the class 
representative’s individual claim is, relatively speaking, 
nominal, the class defendant risks little by making a 
tender or offer of judgment of full relief. When the offer 
comes in the form of an offer of judgment, it casts the 
suit in its starkest terms for the class representative: 
either accept the relief offered, often more than the value 
of the representative’s individual claim, or risk shoul- 
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Joe McFadden 
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Given the confusion engendered by the still 
conflicting provisions of amended Rule 1.442 
and §768.79, it is not unlikely that Oruga 

will be cited as authority for the application 
of §768.79 to class actions despite 

the amendment to the rule. 


dering for an entire class of strang- 
ers the burden of not merely the 
defendant’s costs but its attorneys’ 
fees as well. The coercive effect of 
the offer is substantial. As one fed- 
eral court of appeals has observed: 
“The very feature that makes class 
treatment appropriate—small indi- 
vidual stakes and large aggregate 
ones—ensures that the representa- 
tive will be unwilling to vouch for 
the entire costs. Only a lunatic 
would do so. A madman is not a good 
representative of the class!”* 

This article discusses the effect of 
offers and tenders of relief to class 
representatives before the class cer- 
tification determination is made 
and how they conflict with the class 
action procedure. In October 2000, 
the Florida Supreme Court 
amended Rule 1.442 of the Florida 
Rules of Civil Procedure to address 
the operation of the Offer of Judg- 
ment Rule and Statute in the pre- 
certification stage of class actions.° 
However, pre-certification tenders of 
relief or offers of settlement to class 
representatives by means other 
than statute or rule continue to 
present a conflict with Florida’s 
Rule 1.220 and threaten the viabil- 
ity of class-wide challenges to cer- 
tain practices, particularly in con- 
sumer litigation. 


Offers of Judgment 
under Florida Law and 
Oruga Corporation Inc. 
Offers of judgment and proposals 
of settlement in Florida are gov- 
erned by Rule 1.442 of the Florida 
Rules of Civil Procedure and FS. 
§768.79. Section 768.79 does not 
specifically address class actions 
and, until its amendment on Octo- 


ber 5, 2000, neither did Rule 1.442. 
On October 5, the Florida Supreme 
Court amended Rule 1.442 by add- 
ing a new subsection (f)(2).!° Subsec- 
tion (f)(2) provides that “In any case 
in which the existence of a class is 
alleged, the time for acceptance of a 
proposal for settlement is extended 
to 30 days after the date of the or- 
der granting or denying certification 
is filed.” The amendment takes ef- 
fect on January 1, 2001." The com- 
mentary to the amendment does not 
explain the reasons for the change. 
There has been no corresponding 
change to §768.79. 

The 2000 amendment to Rule 
1.442 recalls the rule as it existed 
before 1996, when it specifically ex- 
cluded class actions from coverage.’ 
Then, in 1996, it was amended to 
delete the exclusion. The commen- 
tary to the 1996 amendment does 
not address the deletion of the ex- 
clusion. On the other hand, $768.79, 
enacted in 1990, has never made 
any provision regarding class ac- 
tions.'* 

While the commentary does not 
shed any light on the reasons for the 
2000 amendment, the amendment 
appears to respond to Oruga Corpo- 
ration, Inc. v. AT&T Wireless of 
Florida, 712 So. 2d 1141 (Fla. 3d 
DCA 1998), which held that §768.79 
applies to class actions before certi- 
fication. Oruga is a classic negative 
value suit. The class representative, 
Ruiz, purchased a telephone from 
AT&T and insurance for it from Vir- 
ginia Surety. After it was stolen, 
AT&T and Virginia Surety refused 
to replace it. Ruiz sued individually 
and on behalf of a class for breach 
of contract, declaratory judgment, 
and conspiracy to defraud. Before 
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any decision on certification and 
while a motion to dismiss was pend- 
ing, the defendants made an offer 
of judgment for $625, the full value 
of the stolen telephone. Ruiz did not 
respond to the offer and the court 
subsequently dismissed the suit. 
The court entered an award of fees 
and costs pursuant to $768.79 which 
Ruiz appealed. 

Ruiz argued that the application 
of §768.79 was inconsistent with his 
fiduciary duties as a class represen- 
tative because it created a conflict 
between Ruiz’s individual interest 
and the interests of class members 
and would “effectively derail or moot 
out such suits by making offers of 
judgment to class representatives 
early on in the litigation when dis- 
covery may not have commenced 
and at a time when the representa- 
tives may have insufficient informa- 
tion as to the potential damages of 
the putative class.” 712 So. 2d at 
1143. While acknowledging the 
“valid and legitimate” concerns 
raised by Ruiz, the court rejected 
these arguments, holding that it was 
constrained by the plain language 
of the statute. It rejected federal 
court decisions finding the federal 
offer of judgment statute inappli- 
cable to class actions on grounds 
that it was not presented with a rule 
but rather a statute and thus was 
constitutionally constrained." 

The amendment to Rule 1.442 
appears to overrule Oruga.” As 
amended, the rule states that it 
supercedes all prior rules and stat- 
utes. The new provision is proce- 
dural in nature, not substantive, 
and thus appears to fall within the 
exclusive rule-making authority of 
the Supreme Court.'® However, 
given the confusion engendered by 
the still conflicting provisions of 
amended Rule 1.442 and §768.79, it 
is not unlikely that Oruga will be 
cited as authority for the application 
of §768.79 to class actions despite 
the amendment to the rule. 

The amendment further leaves 
unclear the effect of an offer of judg- 
ment in the case in which a class is 
certified. The federal courts have 
limited the application of Fed. R. Civ. 
P. 68 to cases in which class certifi- 
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cation is denied.’ The courts are in 
general agreement that a tender of 
relief after certification does not de- 
stroy a representative’s standing, 
though it may affect adequacy.'® 
Once there is a certified class any 
class settlement or dismissal of the 
case must have court approval.'* The 
courts have further held that any 
settlement of the representative’s 
personal claim as distinguished from 
the class claims requires such ap- 
proval.”® The court must, at very 
least, inquire whether the settle- 
ment prejudices the rights of class 
members given the representative’s 


fiduciary duty to class members. It 
would follow, for instance, that a 
settlement by a class representative 
that would affect the representative’s 
adequacy should not be approved. 


Pre-Certification 
Tenders by Other Means 
Amended Rule 1.442 does not ad- 
dress the situation in which the ten- 
der of relief is made by other means 
than an offer of judgment. The is- 
sues raised by such tenders are 
more complicated. The Third Dis- 
trict Court of Appeal has created a 
significant body of law on this issue. 


In each case, the court has analyzed 
the issue as affecting the standing 
of the class representative to seek 
certification after the tender. Stand- 
ing is a threshold requirement of 
any suit and class actions are no 
exception. The manner in which the 
issue arises, however, is significant 
in that it results directly from a 
unilateral act of the defendant 
taken after suit is filed but before 
certification. 

In Ramon v. Aries Ins. Co., 769 So. 
2d 1053 (Fla. 3d DCA 2000), Ramon 
alleged that the defendant had ille- 
gally applied the insured’s PIP de- 
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ductible to him and sought class cer- 
tification. Within a month after the 
complaint was filed Aries Insurance 
paid the difference due to Ramon, 
agreed to pay his fees and costs, and 
moved to dismiss on the ground that 
Ramon lacked standing to maintain 
the case as a class action. Ramon 
conceded he was not due any money 
and further that he knew of no simi- 
larly situated class members. The 
trial court stayed discovery and 
granted summary judgment in fa- 
vor of the defendant based on 
Ramon’s lack of standing. The dis- 
trict court affirmed, holding that the 
defendant’s action of promptly pay- 
ing the plaintiff’s claim and stipu- 
lating to pay his fees and costs was 
“totally appropriate.” It rejected 
Ramon’s argument that he was im- 
properly “picked off” in order to 
moot the class case. 

The court relied principally upon 
its decision in Taran v. Blue Cross 
Blue Shield of Florida, Inc., 685 So. 
2d 1004 (Fla. 3d DCA 1997). In 
Taran, the class representative al- 
leged that the defendant had 
charged him and the class excessive 
health insurance premiums. The 
defendant moved for summary judg- 
ment on grounds that the charges 
were correct. The class plaintiffs did 
not contest the defendant’s evidence, 
but rather argued that it was im- 
proper to decide summary judgment 
before the determination of class 
certification. The trial court entered 
summary judgment for the defen- 
dant, holding that the plaintiffs had 
no standing, apparently based on its 
finding on the merits that they had 
not been charged excessive premi- 
ums.”? 

The Taran court further held that 
the defendant had not improperly 
communicated with putative class 
members when it issued refunds to 
putative class members based on 
“billing errors” discovered in an in- 
ternal review precipitated by the 
suit, stating that a defendant may 
deal with the putative class in the 
ordinary course of business absent 
an order prohibiting such commu- 
nications.” 

Ramon and Taran rely in part on 
Baptist Hospital of Miami, Inc. v. 


DeMario, 683 So. 2d 641 (Fla. 3d 
DCA 1996). DeMario has a curious 
procedural history. DeMario filed 
the suit as a class action alleging 
that the defendant had systemati- 
cally overcharged class members 
who requested medical records. 
DeMario obtained a default against 
the defendant on his individual 
claim. The trial court also certified 
a class by default. The certification 
decision was appealed and the court 
reversed the certification by de- 
fault.2> When the case reached the 
court for the second time on certio- 
rari, the trial court had denied Bap- 
tist Hospital’s request for a stay of 
class discovery pending determina- 
tion of its motion for summary judg- 
ment on the class issues based on 
DeMario’s lack of standing to rep- 
resent the class because of the de- 
fault. The Third District quashed 
the trial court’s order and directed 
it to first determine DeMario’s 
standing before permitting any fur- 
ther class discovery. It strongly sug- 
gested that the default destroyed 
DeMario’s standing to represent the 
class and pursue class discovery. 
Showing sensitivity to the fact that 
it was effectively mooting the class, 
the court noted that there were no 
other class members and the cir- 
cumstances of the default did not 
indicate an attempt to pick off the 
class representative.” 

In State Farm Mutual Automobile 
Ins. Co. v. Kendrick, 780 So. 2d 231 
(Fla. 3d DCA 2001), the court again 
addressed the issue. The principal 
focus of the opinion is whether the 
trial court abused its discretion by 
permitting the plaintiff’s counsel to 
decide whether documents were cov- 
ered by attorney-client privilege. In 
a long footnote the court addressed 
and rejected the defendant’s argu- 
ment that pre-certification discov- 
ery should not have been allowed 
because Kendrick’s claim had been 
fully satisfied. The court noted that 
her claim had not been fully satis- 
fied because she was still due inter- 
est and expenses incurred as a re- 
sult of being without her car. Thus, 
the case was distinguishable from 
Ramon where the class representa- 
tive had been paid in full. However, 
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the court went on to cite Ramon for 
the proposition that the “time of cer- 
tification [is] the line for consider- 
ing whether a defendant is attempt- 
ing to ‘pick off’ a potential class 
representative.””° 

Most recently, in Allstate Indem- 
nity Co. v. De La Rosa, 2001 WL 
1040929 (Fla. 3d DCA Sept. 12, 
2001), the Third Circuit, with little 
discussion, rejected the defendant’s 
efforts to moot the _ class 
representative's claims, stating that 
while an insurer “may recognize it 
has made errors and may then try 
to correct them prior to certification 
...it cannot simply try to ‘pick off’ 
the named class representative.” 
Before certification, Allstate ten- 
dered a check to de la Rosa for the 
full amount of his PIP payment plus 
interest and admitted his entitle- 
ment to attorneys’ fees. De la Rosa 
refused the offer, which Allstate ap- 
parently later made with additional 
consideration during the appeal. Re- 
garding the later offer, the court held 
that because a class had been certi- 
fied the offer would not affect de la 
Rosa’s right to represent absent 
class members. 

De la Rosa appears to reprise an 
earlier suit against Allstate, Allstate 
Insurance Company v. Chaple, 774 
So. 2d 742 (Fla. 3d DCA 2000). In 
Chaple, the Third Circuit addressed 
the effect of Allstate’s tender of full 
relief made after certification on the 
class representative’s standing. 
Chaple contended that the tender, 
deemed a confession of judgment by 
the trial court, constituted an at- 
tempt to “pick off” the named class 
representative. The court found that 
it did not, holding that notwith- 
standing a tender of full relief a rep- 
resentative of a certified class “may 
still be able to press the claim on 
behalf of the absent class mem- 
bers.””6 

At least one other Florida court 
of appeal has considered the effect 
of tenders on standing with similar 
results. In Courtesy Auto Group v. 
Garcia, 778 So. 2d 1000 (Fla. 5th 
DCA 2000), the plaintiff represen- 
tative brought claims against Cour- 
tesy, as well as GMAC, for fraud and 
statutory violations of the Motor 
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Vehicle Lease Disclosure Act. She 
alleged a class with respect to the 
Motor Vehicle Lease Disclosure Act 
claims. Garcia settled her claims 
with GMAC before certification. The 
trial court certified a class on the 
Motor Vehicle Lease Disclosure Act 
claim as to the remaining defen- 
dant, Courtesy. The Fifth District 
reversed, finding that Garcia lacked 
standing, i.e., did not establish “the 
requisite case or controversy,” be- 
cause on the merits Courtesy’s con- 
duct did not violate the Motor Ve- 
hicle Lease Disclosure Act. There is 
no indication that the merits of 
Garcia’s claims had been challenged 
below. 

The combined effect of these de- 
cisions undermines the purpose and 
efficacy of class actions under Rule 
1.220. Making the “time of class cer- 
tification” the line for determining 
whether a class representative is 
“picked off” encourages defendants 
to tender full relief to the class rep- 
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resentative as early as possible, 
even in cases in which liability 
might be highly contested or non- 
existent. The incentive is potentially 
so perverse that one could question 
whether the defendant should not 
allow a default, as occurred in 
DeMario. 


Offers of Judgment 
under Federal Law 

Federal case law under Rule 23, 
upon which Rule 1.220 is modeled, 
has generally thwarted efforts to 
moot or “pick off” class representa- 
tives with pre-certification tenders. 
The federal courts have similarly 
rejected efforts by defendants to 
moot class actions before certifica- 
tion by tendering full relief by other 
means. 

The federal courts have consis- 
tently held that the federal offer of 
judgment rule, Rule 68 of the Fed- 
eral Rules of Civil Procedure, does 
not apply to class actions before cer- 


tification, reasoning that to hold 
otherwise would allow defendants to 
“hamstring” suits by repeatedly 
buying off the class representative.” 
The rule against offers of judgment 
before certification protects the 
class representative’s fiduciary re- 
sponsibilities to the putative class.”* 

When the offer of judgment rule 
has been held to apply is in those 
situations in which the offer is made 
after a denial of certification.” This 
would appear appropriate because 
if certification is denied, the case 
would proceed as a nonclass case.*” 


Other Tenders of 
Relief under Federal Law 
The federal courts have recog- 
nized that a putative class represen- 
tative has standing to seek certifi- 
cation after the representative’s 
individual claim has been satisfied. 
The seminal cases are the Supreme 
Court’s twin decisions in Deposit 
Guaranty Nat. Bank v. Roper, 445 
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When the question of standing has arisen 
before certification, the Florida courts have 
not only disregarded the federal law but 
have generally utilized a more restrictive 
view of standing than has typically 

been applied by Florida courts. 


U.S. 326, 338 (1980), and United 
States Parole Comm’n v. Geraghty, 445 
USS. 388 (1980). Both cases address 
the issue from the standpoint of 
mootness; however, the analysis is the 
same as that applied to standing. 

In Roper, the class representatives 
alleged that the defendants made 
usurious finance charges against 
their and class members’ accounts. 
The district court denied certifica- 
tion for lack of predominance, but 
certified the decision for interlocu- 
tory appeal. The defendants then 
tendered to the class representa- 
tives an offer to have a consent judg- 
ment entered for the maximum 
amount they would be entitled to 
recover. Based on the offer the dis- 
trict court entered judgment for the 
plaintiffs, over their objection, and 
dismissed the case. The plaintiffs 
appealed the denial of certification. 
The defendants countered that the 
case had been mooted by the entry 
of judgment. The Fifth Circuit re- 
jected these arguments and re- 
versed and remanded with direc- 
tions to certify the class. The 
Supreme Court granted certiorari 
on the limited issue of mootness. 

The issue in Roper was whether 
the class representative continues 
to have standing to litigate the is- 
sue of class certification after an 
offer of judgment. The Supreme 
Court held that the district court’s 
entry of judgment did not moot their 
private case-or-controversy as re- 
quired by Art. III of the Constitu- 
tion and thus they had standing to 
prosecute the appeal. The Court ob- 
served that certification is often the 
most important decision in class 
action cases and to allow defendants 
the rights to “buy off” the private 


claims of class representatives 
would frustrate the objectives of 
class actions and waste judicial re- 
sources.”? 

Geraghty addressed the same is- 
sue of mootness and standing, not, 
however, in the context of the 
defendant’s deliberately buying off 
the class representative, but rather 
in that of the transitory nature of 
the plaintiff’s claim. In Geraghty, the 
class representative, while in prison, 
challenged the government’s parole 
release guidelines. The district court 
denied certification and granted 
summary judgment for the United 
States. Geraghty appealed and, be- 
fore any briefs had been filed, was 
released from prison. The United 
States moved to dismiss the appeal 
as moot based on Geraghty’s lack of 
a personal stake sufficient to satisfy 
the case-or-controversy requirement 
of Art. III. The Court found a case- 
or-controversy because the wrong 
alleged, while as a practical matter 
mooted by Geraghty’s release, fit 
within the doctrine of “capable of 
repetition, yet evading review.” The 
Court considered and rejected the 
argument that its precedent “con- 
tains at least an implication that the 
critical factor for Art. III purposes 
is the timing of class certification.” 
445 US. at 398. This was so because 
of the relation back doctrine, which 
says that the reversal of a denial of 
certification relates back to original 
denial and thus preserves jurisdic- 
tion.” 

The Geraghty Court specifically 
considered the nature of the class 
representative’s private right in ob- 
taining class certification and 
whether this right was in itself a 
sufficient personal stake to satisfy 


16 THE FLORIDA BAR JOURNAL/NOVEMBER 2002 


the case-or-controversy require- 
ment. Answering the question in the 
affirmative, the Court held that 
“vigorous advocacy” assured by the 
“personal stake” requirement “can 
be assured through means other 
than the traditional requirement of 
a ‘personal stake in the outcome.”* 
Id. at 404. 

The lower federal courts of appeal 
have generally followed Roper and 
Geraghty in recognizing that pre- 
certification tenders and offers of 
judgment may not be used to “buy 
off” a class representative. If class 
certification is pursued with “rea- 
sonable diligence,” a case is not 
mooted—and thus standing is not 
destroyed—by a tender of money 
damages to the named plaintiff and 
the court continues to have jurisdic- 
tion to determine certification.* At 
the time the case is filed and class 
certification is initially sought, it is, 
of course, assumed that the class 
representative has an injury in fact. 
Thus, the question of time is mea- 
sured from no later, if not earlier, 
than the time the motion for certifi- 
cation is filed.* 

The related but legally distinct 
issue of whether a class represen- 
tative whose claims have been sat- 
isfied may fairly represent the in- 
terest of the putative class is 
generally preserved in these cases.*° 
At the least, the class representa- 
tive is held adequate for the limited 
purpose of pursuing certification.*’ 
The prevailing trend is to allow the 
class representative to seek certifi- 
cation but grant leave for interven- 
tion or addition of new class repre- 
sentatives whose claims have not 
been mooted.** Thus, the interests 
of the putative class are protected 
and deliberate efforts to moot the 
case and frustrate certification are 
thwarted. 


Critical Analysis of 
Recent Developments 

The Florida decisions discussed 
above have cast the issue as one of 
standing rather than mootness; 
however, the analysis is the same. 
The Third District has held that 
where the defendant pays the class 
representative’s claim in full after 
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certification the class representa- 
tive may continue to press class 
claims.** In reaching this conclusion 
the courts have relied upon federal 
law. However, when the question of 
standing has arisen before certifica- 
tion, the Florida courts have not 
only disregarded the federal law but 
have generally utilized a more re- 
strictive view of standing than has 
typically been applied by Florida 
courts. 

The concept of standing as it has 
developed in the Florida courts is 
much less stringent than federal law 
jurisdictional requirements. The 
Florida Supreme Court has noted 
the significant difference between 
the plenary jurisdiction of the 
Florida circuit courts and the lim- 
ited jurisdiction of federal district 
courts.*° Standing exists in Florida 
law, but “not in the rigid sense em- 
ployed in the federal system.”*! 
Rather, there is a “general standing 
requirement in the sense that every 
case must involve a real controversy 
as to the issue or issues pre- 
sented.”*” In short, one must not be 
requesting an advisory opinion. The 
class representative’s right to seek 
certification would appear to satisfy 
this requirement. The federal courts, 
which apply a more restrictive stan- 
dard of standing, have found that it 
does. 

Ano less troubling result of these 
decisions is the rule of law that ap- 


pears to be emerging and may be 
found in the Third Circuit’s footnote 
in Kendrick. There, the court ob- 
serves that the certification decision 
is the time for measuring whether 
a class representative may be 
“picked off” and that if Kendrick’s 
claim had been satisfied in full, fol- 
lowing Ramon and Taran, she “most 
likely” would no longer have a “vi- 
able stake” in the case to proceed.*” 
The rule is contrary to federal au- 
thority, which has generally 
thwarted efforts to moot class action 
before certification or required a de- 
termination that the class plaintiff 
has not been reasonably diligent in 
pursuing class certification. More 
problematic still is the Kendrick 
court’s reliance on Ramon and 
Taran. 

In Taran the defendant was deal- 
ing with putative class members, 
not the class representative. The 
class representative appears to have 
lacked standing before he filed suit. 
Under these circumstances dis- 
missal would be appropriate and 
there would be no basis for the 
plaintiff’s having been “picked off.”** 
In fact, the Taran court states that 
the case presents an “exceptional 
scenario” where the class represen- 
tative is shown “at the outset” to 
have no standing. 

The Taran court’s rejection of the 
plaintiff’s argument that he should 
have been allowed to add a new 
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plaintiff is also troubling. It did so 
apparently because the plaintiff 
failed to call the matter up for hear- 
ing before the trial court. This rea- 
soning, however, is inconsistent with 
the court’s statement that the trial 
court exercised its discretion to not 
consider this matter before taking 
up summary judgment. In either 
case, the prevailing trend in the fed- 
eral courts is to permit the addition 
of new representatives. While it may 
be true that the new representative 
could file a separate suit, the class 
is prejudiced by the loss of tolling 
occasioned by the filing of the ini- 
tial suit.” Finally, the defendant’s 
having acted after the filing of the 
suit to satisfy the claims of putative 
class members as distinguished 
from the representatives is a dis- 
tinct issue which turns on whether 
a class defendant can communicate 
with putative class members in the 
ordinary course of business before 
certification.*® As observed above, it 
is a dubious proposition that it 
would ever be in the “ordinary 
course of business” to credit ac- 
counts in direct response to a pend- 
ing class suit. 

The decision in Ramon suffers 
from the central role played by the 
court’s obvious pique at Ramon’s 
failure to allege any facts upon 
which a class might be appropriate. 
The court’s analysis on this score 
strays from the issue upon which it 
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appears to base its decision: 
Ramon’s lack of standing. Its stand- 
ing analysis commingles concepts of 
numerosity, typicality, and ad- 
equacy.*’ Whether Ramon would be 
an adequate class representative— 
which on the record appears ques- 
tionable—or whether the class was 
sufficiently numerous would be ap- 
propriate issues for determining 
whether certification should be 
granted, but not whether standing 
exists. The quotation of that portion 
of the court’s decision in Taran deal- 
ing with communications with class 
members before certification is 
equally inapposite, given that 
Ramon was a class representative. 
Finally, there does not appear to 
have been any effort by Ramon to 
add a new representative.** 

While these distinctions leave 
room to argue Kendrick does not 
represent a definitive rule of law 
that certification is the time for 
measuring when a class member 
may be “picked off,” they certainly 
give little, if any, idea of the circum- 
stances in which a class represen- 
tative would be found to have been 
impermissibly “picked off” before 
that time.*® It would be hard to ar- 
gue that the defendants in Taran 
and Ramon took what actions they 
did for any other reason than to 
moot the claims of the class repre- 
sentatives. The Taran court says as 
much when it notes that the filing 
of the suit caused the defendant to 
issue refunds to class members. 

The Third District’s recent deci- 
sion in De la Rosa appears to show 
greater sensitivity to deliberate ef- 


forts to pick off class representa- 
tives, but sheds little light on how 
the holding in Taran that an insurer 
may correct billing errors prior to 
certification can be reconciled with 
its holding that an insurer cannot 
“simply try to ‘pick off’ the named 
class representative.” For one, the 
insurer in Taran was “correcting” 
billing errors to class member ac- 
counts, not the class representative. 
De la Rosa was also in a position to 
refuse the tender. The more difficult 
situations would arise when the ten- 
der takes the form of a credit to an 
account balance that effectively can- 
not be refused. 

The Fifth District’s decision in 
Courtesy Auto Group v. Garcia vir- 
tually eclipses the matter. The court 
turns the standing requirement on 
its head, or at least its side, sua 
sponte adjudicating the merits of 
Garcia’s claim adversely and hold- 
ing he therefore lacked standing. 
The inverted logic of equating an 
adverse determination on the mer- 
its with a lack of standing—a kind 
of ontological “threshold” for bring- 
ing suit—is not only curious, but 
contravenes hornbook class action 
law that the merits should not be 
inquired into at class certification.” 
The genesis of the rule was to pro- 
tect class defendants from “wait and 
see” putative class members who sit 
on the sidelines waiting to see 
whether the representatives prevail 
before electing whether to opt out. 
Indeed, defendants who believe that 
they will prevail on the merits might 
well stipulate to certification be- 
cause a favorable decision on the 
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merits would bind all class members 
who do not opt out. Deciding the 
merits before certification is appeal- 
ing at first blush and one can see 
why courts might want to do it.*! 
However, collapsing the determina- 
tion of class certification into a de- 
termination on the merits renders 
any class action stillborn: Whether 
the plaintiff wins or loses, there is 
no standing. 


Recent Developments and 
Adoption of 90-Day Rule 

Perhaps what limits the reach of 
these cases is the fact that a class 
defendant is not always in a posi- 
tion to unilaterally “make whole” 
the class representative.*” However, 
in the current mass-market 
economy, such circumstances in- 
creasingly will arise with the likely 
result that wrongs will go 
unremedied, particularly where the 
injury is small. Economies of scale 
previously unimagined make what 
is small in principal loom large in 
principle.*® The alternative to the 
private attorney general concept 
underlying the class procedure is 
government regulation, which is 
subject to scarce resources and the 
vagaries of political will. The intent 
behind the amendments to Rule 
1.442 clearly appears to be to limit 
the right of a class action defendant 
to moot unilaterally the claim of a 
class representative until after the 
decision on class certification. The 
decisions discussed herein run con- 
trary to that intent. They encourage 
any defendant in the position to do 
so to try early and often. 

One irony of these decisions is 
that they encourage abuses of class 
actions. Critics of class actions of- 
ten decry abuse of class action pro- 
cedure merely as a means to lever- 
age settlement. Such use is 
improper and should be policed. 
However, it hardly serves to curb 
such abuses by giving class defen- 
dants the powerful incentive to try 
to “buy off” the class plaintiffs and 
their counsel and create conflicts be- 
tween representatives and the class 
they seek to represent. Nor does it 
serve the purposes for which the 
class action procedure was designed: 


“3 
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to build in incentives that give a 
pass to wrongdoers at the expense 
of the legitimate rights of class 
members who, as is so often the case 
in consumer litigation, are unaware 
they have been wronged and whose 
wrongs but for class litigation would 
go unremedied. The courts have 
other means at hand to police 
abuses of the class action proce- 
dure.” 

The Florida courts should follow 
the standing principles adopted by 
the federal courts that have permit- 
ted class representatives to pursue 
certification so long as they do so 
with reasonable diligence. The de- 
termination of what is reasonable 
diligence should be discretionary 
with the trial court. Among other 
factors, the courts should look to the 
standards that have traditionally 
been applied to assess the adequacy 
of the class representative. A more 
concrete measure of reasonable dili- 
gence would be the amendment of 
Rule 1.220 to provide that class cer- 
tification motions be filed within 90 
days after the filing of the com- 
plaint.*° The change should also pro- 
vide for enlargement of the deadline 
for good cause, particularly where 
discovery on class certification is- 
sues is appropriate. Many federal 
district courts have 90-day rules. 
They ensure the vigorous advocacy 
that is the hallmark of standing, as 
well as adequacy of representation. 
These rules further give meaning to 
the injunction in Rule 1.220 and 
Rule 23 that class certification be 
determined “as soon as practicable.” 

Courts should not hesitate to en- 
tertain motions to dismiss based on 
jurisdictional defects where the de- 
fect arises before certification or, if 
after filing, does not result from ac- 
tions taken by the party opposing 
certification. However, develop- 
ments in the law that encourage 
defendants to deliberately create 
jurisdictional defects for the pur- 
pose of picking off class plaintiffs 
seriously undermines the salutary 
purposes served by class actions. 4 


' Rule 1.220 of the Florida Rules of 
Civil Procedure is modeled after Rule 
23 of the Federal Rules of Civil Proce- 


dure and structured according to Rule 
23’s subdivisions, although its language 
varies in some instances. Where those 
variations are significant, the rules are 
specifically referred to. Otherwise, the 
references apply to both rules. 

2 E.g., In re Gen. Motors Corp. Pick-Up 
Truck Fuel Tank Prods. Liab. Litig., 55 
F.3d 768, 801 (3d Cir. 1995); Dondore v. 
NKG Metals Corp., 2000 WL 360151 
(E.D. Pa. 2001); Caston v. Mr. T’s Apparel, 
Inc., 157 F.R.D. 31 (S.D. Miss. 1994); 
MANUAL FOR CoMPLeEX LitiGATION (THIRD), 
§30.4. 

° Armstrong v. Martin Marietta Corp., 
138 F.3d 1374 (11th Cir. 1998); Latman 
v. Costa Cruise Lines, 758 So. 2d 699, 
704 (Fla. 3d D.C.A. 2000) (filing notice 
of claim by class representatives satis- 
fies notice for all class members because 
filing of suit commences case for entire 
class for purposes of statute of limita- 
tions, citing Kornberg v. Carnival Cruise 
Lines, Inc., 741 F.2d 1332, 1336-37 (11th 
Cir. 1984)). 

* Deposit Guaranty Nat. Bank v. Roper, 
445 U.S. 326, 338 (1980). 

Td. 

7 Id. at 445. 

8’ Rand v. Monsanto Corp., 926 F.2d 
596, 599 (7th Cir. 1991). 

°25 Fla. L. Weekly S763, 2000 WL 
1472356 at *23, No. SC00-730 (Fla. Oct. 
5, 2000). The effective date of the amend- 
ment is January 1, 2001. 


10 Td. 

' 2000 WL 1472356 at *2. 

2 In re Amendments to Florida Rules 
of Civil Procedure, 682 So. 2d 105 (Fla. 
1996). The language of Rule 1.442 be- 
fore the 1996 amendment was identical 
to that in Fa. Star. §45.061. 

'S Section 45.061 specifically excludes 
class actions from coverage using the 
same language as Rule 1.442 before its 
amendments in 1996; however, the ex- 
clusion is of small moment given that 
§45.061 has no application to causes of 
action accruing after its effective date 
in 1990. Moreover, defendants can re- 
sort to §768.79 or Rule 1.442. 

‘ This reasoning resurrects the confu- 
sion the Florida Supreme Court pur- 
ported to resolve when it amended Rule 
1.442 in 1996, holding that “This rule was 
amended to reconcile, where possible, §§ 
44.102(6) (formerly 44.102(5)(b)), 45.061, 
73.032, and 768.79, Florida Statutes, and 
the decisions of the Florida Supreme 
Court in Knealing v. Puleo, 675 So. 2d 
593 (Fla. 1996), TGI Friday’s, Inc. v. 
Dvorak, 663 So. 2d 606 (Fla. 1995), and 
Timmons v. Combs, 608 So. 2d 1 (Fla. 
1992). This rule replaces former Rule 
1.442, which was repealed by the 
Timmons decision, and supersedes those 
sections of the Florida Statutes and the 
prior decisions of the court, where rec- 
onciliation is impossible, in order to pro- 
vide a workable structure for proposing 
settlements in civil actions.” Jn Re 
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Amendments to Florida Rules of Civil 
Procedure, 682 So. 2d 105, 125 (Fla. 
1996). 

‘5 Other than Oruga, the only published 
decision of the Florida courts to consider 
offers of judgment in the context of class 
actions is Allstate Insurance Company 
v. Chaple, 774 So. 2d 742 (Fla. 3d D.C.A. 
2000). Chaple was decided before the 
amendment to Rule 1.442. As discussed 
more fully below, there, Allstate made a 
tender of full relief after certification. 
The trial court deemed the tender a con- 
fession of liability and entered summary 
judgment in favor of Chaple and the 
class. The Third District found that the 
tender operated as a proposal of settle- 
ment under Rule 1.442 and, limited by 
its terms to Chaple, could not be treated 
as a confession of judgment as to the 
entire class. 

16 Dvorak, 663 So. 2d 606. 

‘7 Supra note 25. 

18 Allstate Ins. Co. v. Chaple, 774 So. 2d 
at 744; Allstate Indemnity Co v. De La 
Rosa, 800 So. 2d 245 (Fla. 3d D.C.A. 
2001). 

19 Fep. R. Civ. P. 23(e); Fia. R. Civ. P. 
1.220(e). 

2° Blanchard v. Edgemark Financial 
Corp., 175 F.R.D. 293, 298-300 (N.D. Ill. 
1997); NEWBERG ON CLass ACTIONS, 
§11.75, at 11-200-201; §15.02, at 15-5-6; 
§15.26 (3d ed. 1992). There appears to 
be agreement among the courts that 
class members may settle their claims 
after certification; however, because the 
settlement process involves communica- 
tions between the defendant and class 
members the courts have carefully regu- 
lated the communicatien of settlement 
offers to protect against abuse. Jn re 
General Motors Corporation Engine In- 
terchange Litigation, 594 F.2d 1106, 
1138-40 (7th Cir. 1979). 

21 The Taran plaintiffs also had moved 
to add an additional class representa- 
tive. However, the court states that the 
motion was never called up for hearing 
before the summary judgment motion. 

*2 As discussed infra, this finding is 
troubling for the simple fact that it is 
highly questionable that under the cir- 
cumstances such payments could fairly 
be characterized as having been made 
in the “ordinary course of business.” 
While beyond the scope of this article, a 
large body of federal law has developed 
on the issue of communications with 
actual and putative class members by 
both class defendants and class counsel, 
the seminal case being the Supreme 
Court’s decision in Gulf Oil Co. v. Ber- 
nard, 452 U.S. 89 (1981). 

°3 661 So. 2d 319. 

24 Kendrick, 780 So. 2d at 232 n.1. 

6 Chaple, 774 So. 2d at 744. 

27 Griesz v. Household Bank (Illinois), 
N.A., 176 F.3d 1012, 1015 (7th Cir. 1999); 
Alpern v. Utilicorp United, Inc., 84 F.3d 
1525 (8th Cir. 1996); Silva v. National 
Telewire Corp., 2000 WL 1480269 
(D.N.H., Sept. 22, 2000); contra Ambalu 
v. Rosenblatt, 194 F.R.D. 451 (E.D.NLY. 


2000). The leading commentator on class 
actions articulates this rationale for 
finding offers of judgment improper in 
class actions: “By denying the manda- 
tory imposition of Rule 68 in class ac- 
tions, class representatives will not be 
forced to abandon their litigation pos- 
ture each time they are threatened with 
the possibility of incurring substantial 
costs for the sake of absent class mem- 
bers.” 3 NEWBERG ON Ciass ACTIONS 
§15.36 (3d ed. 1992). 

28 Alpern v. Utilicorp United, Inc., 84 
F.3d at 1539; Janikowski v. Lynch Ford, 
Inc., 1999 WL 608714 (N.D Ill. Aug. 5, 
1999). 

°° Griesz, 176 F.3d at 1015. 

°° Of course, an offer of settlement fol- 
lowing denial of certification would im- 
plicate subsection (e) if it purported to 
affect the rights of the putative class. 
Caston v. Mr. T’s Apparel, Inc., 157 F.R.D. 
31, 32-33 (S.D. Miss. 1994). There also 
may be appropriate circumstances in 
which denial is for reasons that may be 
cured and in such case a court should 
have the authority to abate the applica- 
tion of the rule until certification is de- 
finitively decided. A question still re- 
mains whether in the case of denial, the 
class representative faced with an offer 
of judgment would effectively be waiv- 
ing the right to appeal the denial of cer- 
tification by accepting the offer. Putative 
class members may intervene for the 
purpose of appealing a denial of certifi- 
cation, provided intervention is sought 
within the time for appeal to have oth- 
erwise been brought. United Airlines, 
Inc. v. McDonald, 432 U.S. 385 (1977). 

31 Roper, 445 U.S. at 339. Chief Justice 
Rehnquist in his concurrence stated that 
“Acceptance [of an offer of judgment] 
need not be mandated under our prece- 
dents since the defendant has not offered 
all that has been required in the com- 
plaint (i.e., relief for the class)... .” Id. 
at 341. 

82 The courts have uniformly held that 
the class certification decision is “inher- 
ently tentative.” E.g., Coopers & 
Lybrand v. Livesay, 437 U.S. 463 (1978). 
Rule 23 and Rule 1.220 reflect the con- 
ditional nature of the class certification 
decision, providing that “An order un- 
der this subdivision may be conditional, 
and may be altered or amended before 
the decision on the merits.” Fep. R. Civ. 
P. 23(c)(1); Fia. R. Crv. P. 1.220(d)(1). 

33 Before Geraghty, the doctrine of “ca- 
pable of repetition yet evading review” 
had been applied to avoid mootness af- 
ter the class had been certified. Sosna v. 
Iowa, 419 U.S. 393 (1975). The Geraghty 
Court relies on Sosna, reasoning that 
implicit in Sosna’s holding that a class 
representative whose claims expire af- 
ter certification may adequately repre- 
sent a class is the determination that a 
personal stake in the outcome is not the 
only means of satisfying the vigorous 
advocacy requirement of Art. III. 
Geraghty, 445 U.S. at 440. See also 
Franks v. Bowman Transp. Co., 424 U.S. 
747, 756 (1976). 
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34 Sussman v. Lincoln American Corp., 
587 F.2d 866, 870 (7th Cir. 1978); Rand 
v. Monstanto Co., 946 F.2d 897 (Table), 
1991 WL 200891 (7th Cir. 1991); 
Zeidman v. J. Ray McDermott & Co.,651 
F.2d 1030 (5th Cir. 1981); Brunet v. City 
of Columbus, 1 F.3d 390 (6th Cir. 1993); 
Parks v. Pavkovic, 753 F.2d 1397 (7th Cir. 
1985); Reed v. Heckler, 756 F.2d 779 (10th 
Cir. 1985); Lusardi v. Xerox Corp., 975 
F.2d 964 (3d Cir. 1992); Wilkerson v. 
Bowen, 828 F.2d 117 (3d Cir. 1987). 

35 In Griffith v. Bowen, 678 F. Supp. 942 
(D. Mass. 1988), the court held the 
government’s “deceptively kind” pay- 
ment of the class representatives’ claims 
did not moot the issue of class certifica- 
tion despite the fact that no motion for 
certification was pending and class cer- 
tification had not been pursued. Also 
Reed v. Heckler, 756 F.2d at 787 n.10, 
finding insignificant in light of Geraghty 
the fact of whether a motion for certifi- 
cation is actually pending. There is no 
significance in measuring the time from 
filing of a motion because once a class 
suit is filed the class representatives 
assume fiduciary responsibilities to the 
class. Roper v. Consurve, Inc., 578 F.2d 
1106, 1110 (5th Cir. 1978), aff'd on other 
grounds sub nom, Deposit Guaranty 
Nat’. Bank v. Roper, 445 U.S. 326 (1980); 
Caston v. Mr. T’s Apparel, Inc., 157 F.R.D. 
at 32-33. 

36 The important distinction between 
standing and adequacy of representa- 
tion is discussed in 1 NEWBERG ON CLASS 
Actions §3.19. 

37 Zeidman, 651 F.2d at 105. Cf, Roper, 
578 F.2d at 1110-12, where it was held 
that the class representatives continued 
to be adequate despite the mootness of 
their claims. 

38 Griffith, 678 F. Supp. at 948; Lynch 
v. Baxley, 651 F.2d 387 (5th Cir. Unit B 
1981); Johnson v. American Credit Co., 
581 F.2d 526, 533 n.13 (5th Cir. 1978); 
Cox v. Babcock & Wilcox, 471 F.2d 13 (4th 
Cir. 1972); Goodman v. Schlesinger, 584 
F.2d 1325 (4th Cir. 1978). In such cases, 
under both federal and Florida law the 
claims of the new representatives relate 
back to the filing of the complaint. 
Griffith, 678 F. Supp. at 947; Okeelanta 
Corp. v. Bygrave, 660 So. 2d 743 (Fla. 
4th D.C.A. 1995); Rubenstein v. Burleigh 
House, 305 So. 2d 311 (Fla. 3d D.C.A. 
1974). 

38 Chaple, 774 So. 2d at 744. As noted 
above, the court reserved the issue of 
adequacy. 

40 Dept. of Revenue v. Kuhnlein, 646 So. 
2d 717 (Fla. 1994). 

41 Td. at 720-21; Renish v. Clark, 765 
So. 2d 197, 202 (Fla. 1st D.C.A. 2000). 

* Kuhnlein, 646 So. 2d at 721. 

43 Kendrick, 780 So. 2d at 232 n.1. 

44 See Graham v. State Farm Fire and 
Casualty Co., 2002 WL 537827 (Fla. 5th 
DCA 2002) (class representative had 
been paid in full two years before filing 
of the class claims); Stone v. CompuServe 
Interactive Services, Inc., 804 So. 2d 383 
(Fla. 4th D.C.A. 2001) (class represen- 
tative received rebate before filing suit 
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and thus lacked standing to represent 
those who did not received a rebate); 
Babcock Corp. v. Webb, 699 So. 2d 859 
(Fla. 5th D.C.A. 1997) (class represen- 
tatives had assigned their interest in the 
cause of action to another). 

45 Crown, Cork & Seal Co. v. Parker, 462 
U.S. 345 (1983); American Pipe & Const. 
Co. v. Utah, 414 U.S. 538 (1974). 

46 The Taran defendant’s issuance of 
refunds to putative class members af- 
ter the suit was filed appears to make 
a strong case for class counsel to peti- 
tion for an award of fees and costs 
based on a “catalyst” theory, although 
the U.S. Supreme Court recently abol- 
ished this theory which had been rec- 
ognized by virtually all the federal cir- 
cuits. Buckhannon Board and Care 
Home, Inc. v. West Virginia Dept. of 
Health and Human Resources, 532 U.S. 
598 (2001). 

“” The court’s enumeration of Ramon’s 
shortcoming as a class representative, 
in particular his lack of knowledge of 
other class members and his own lack 
of investigation, while having nothing to 
do with his standing, evidence a more 
restrictive view of adequacy than typi- 
cally applied. The adequacy requirement 
does not require a great deal of sophisti- 
cation or personal knowledge of the class 
allegations and legal theory. E.g., Gen- 
try v. C & D Oil Co., 102 F.R.D. 490, 495 
(W.D. Ark. 1984). This aspect of the re- 
quirement may be satisfied by class 
counsel. Further, Florida courts have 
recognized the need of reasonable dis- 
covery in order to satisfy the require- 
ments of Rule 1.220. Frankel v. City of 
Miami Beach, 340 So. 2d 463 (Fla. 1977). 
This being said, Ramon’s testimony that 
he would be “financially compensated for 
his time” is troubling, unless he was re- 
ferring to his right as a class represen- 
tative to an incentive payment. Levell v. 
Monsanto Research Corp., 191 F.R.D. 
5438, 563-64 (S.D. Ohio 2000). 

‘8 The Third District’s decision in 
DeMario suggests that the presence of 
other class members who presumably 
might become new class representatives 
would militate against dismissal. 683 So. 
2d at 643 n.1. 

49 The Fifth District’s opinion in Gra- 
ham v. State Farm suggest that Kendrick 
has become the rule; however, that de- 
cision is a proper application of the 
standing requirement because standing 
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did not exist at the time the class suit 
was filed. 

5° Kisen v. Carlisle & Jacquelin, 417 
U.S. 156 (1974); Samples v. Hernando 
Taxpayers Assoc., 682 So. 2d 184 (Fla. 
5th D.C.A. 1996). 

51 Some courts have utilized a “test 
case” approach before certification; how- 
ever, they have done so based on class 
certification concerns of manageability 
and predominance. Wyndam v. American 
Brands, Inc., 565 F.2d 59 (4th Cir. 1977). 
Katz v. Carte Blanche Corp., 496 F.2d 747 
(3d Cir.), cert. denied, 419 U.S. 885 
(1974). This approach has been rejected 
where the class action is a superior 
means of adjudicating the claims, par- 
ticularly where the claims of class mem- 
bers are small. Wilson v. Tinicum Town- 
ship, 1993 WL 280205 *9 (E.D. Pa. 1993); 
Sheftelman v. Jones, 667 F. Supp 859, 
868-69 (N.D. Ga. 1987); Davis uv. 
Northside Realty Assoc., 95 F.R.D. 39, 48 
(N.D. Ga. 1982). 

5? As illustrated by Allstate Indemnity 
Co. v. De La Rosa, 800 So. 2d 245 (Fla. 
3d D.C.A. 2001). 

58 Jenkins v. United Gas Corp., 400 F.2d 
28, 32 (5th Cir. 1958) (“what is small in 
principal is often large in principle”). The 
court in PR. Marketing Group, Inc. v. 
GTEG1 Florida, Inc., 747 So. 2d 962, 965 
(Fla. 2d D.C.A. 1999), registering its re- 
luctance to dismiss class claims in a tax 
refund suit based on lack of standing due 
to the class representative’s not having 


first sought a refund, observed that 
“many customers may not know that the 
possibility of tax refund may exist or 
may not even attempt to file for a re- 
fund since their personal claim may be 
nominal in amount. In that case, either 
GTE or the DOR may be able to realize 
a windfall by simply taxing each cus- 
tomer a mere one percent more than 
what they are legally allowed to do, if 
the appellants’ allegations are true, 
without anyone knowing of a possible 
refund nor requesting a refund.” 

>4 Florida, for instance, allows immedi- 
ate appeal of class certification orders. 
R. App. P. 9.130(a)(3)(C (vi). By con- 
trast, appeals of certification orders in 
federal court first require litigants to 
obtain approval of the appellate court. 
Fep. R. Civ. P. 23(f). 

°° All of the federal district courts in 
Florida have adopted 90-day rules gov- 
erning the timing of the filing of a class 
certification motion. M.D. Fla. Loc. R. 
4.04; S.D. Fla. Loc. R. 23.1.3; N.D. Fla. 
Loc. R. 23.1(B). Local Rule 23.1 of the 
district court for the Northern District 
of Florida provides: “Within ninety (90) 
days after the filing of a complaint in a 
class action, unless this period is ex- 
tended on motion for good cause appear- 
ing, the plaintiffs shall move for a de- 
termination under Fep. R. Civ. P. 23(c)(1), 
as to whether the case is to be main- 
tained as a class action.” 
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Scattered, Smothered, and 
Covered Under Water Regulation 


Have the Courts (Finally) 
Unscrambled Franchise Rights 
of IOUs and Local Governments? 


by Cleveland Ferguson III 


lorida’s Constitution divides government into 

state and county levels. Florida’s statutes allow 

for municipalities to be chartered, some with 

home rule, some without. When all of these po- 
litical entities begin exercising their authority over 
Florida’s citizens and the businesses they create, there 
are instances when the resulting laws create a smother- 
ing sense of overregulation. A lawyer advising a private 
utility or a group of homeowners on water regulation 
issues must research ordinances scattered throughout 
municipal and county codes, the Florida Administrative 
Code, and a half dozen chapters of the Florida Statutes. 
Water regulation is covered in some way by municipali- 
ties, counties, and nearly a half dozen state agencies.! 
Everyone needs access to water. With 207 investor-owned 
water and wastewater utilities (IOUs) comprising more 
than 1,300 systems in 35 counties, more than half of 
Florida’s population is affected by these multitiered regu- 
lators.* Without knowing which laws govern your case, 
wading through the myriad statutes and regulations in 
this field can lead to wrong legal advice and increased 
costs to businesses and higher utility rates to consum- 
ers. The road map for consumer advocates and lawyers 
who work with IOUs may have been simplified due to a 
recent, bold opinion issued by the Fifth District Court of 
Appeal confronted with the following situation. 


Not-so-atypical Hypothetical 

Imagine a development, divided by a county road. On 
the right, the development is located within a city’s lim- 
its. On the left, the development is located within an 
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unincorporated portion of a county. A developer contin- 
ues building single-family homes on both sides of the 
road. Families are beginning to move into the homes and 
water service is now needed in the entire area. The city’s 
council amends its comprehensive plan to reserve for its 
utility system the option to provide water service to the 
residents in this area up to the county road. No objec- 
tions to the city council’s action are filed. The city coun- 
cil decides that it will not provide water service immedi- 
ately; instead, the city council reasons that if it waits 
until more developments are built on both sides of the 
road, providing water service to the community becomes 
more profitable. Next, an investor-owned water utility 
(IOU) is granted the right to provide water service to 
residents on both sides of this road by the Florida Public 
Service Commission (PSC). The city council initially ob- 
jects to this grant of franchise rights at a PSC meeting, 
but eventually withdraws it. As a result, the PSC ap- 
proves the extension of service territory requested by the 
utility. The IOU wants the developer to interconnect its 
water pipes into the utility’s main line (abutting the de- 
velopment) so the utility can provide service immediately. 
The city council refuses to grant additional building per- 
mits to the developer if he does not interconnect with 
the city rather than the IOU. The IOU tells the devel- 
oper that the city’s action is improper because it was 
granted the right to provide water to the residents in 
that service area by the PSC. The IOU then reminds the 
city council that the county commission ceded jurisdic- 
tion to the PSC over the regulation of IOU water and 
wastewater systems. The city council, using its author- 
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Over the course of Florida’s development, its 
legislature enacted nearly a dozen acts that 
resulted in hundreds of regulations designed 
to address environmental problems and 
respond to various economic issues. 


ity under Florida’s comprehensive 
plan statutes,* annexes the unincor- 
porated property into its limits, and 
asserts its municipal powers under 
Ch. 180 to provide water service to 
the entire development. Further, the 
city then threatens the developer 
with its zoning and permitting 
power if the development does not 
interconnect with the city. The util- 
ity asserts its franchise rights to 
operate in the area pursuant to its 
certificate granted by the PSC un- 
der F.S. Ch. 367. What is the PSC’s 
authority to grant franchise rights 
to an investor-owned utility? How 
do the comprehensive plan statutes 
affect PSC jurisdiction? Does Ch. 
180 provide municipalities with a 
trump card against Ch. 367? Who 
wins? 


Powers of the PSC 
Regarding Water Regulation 

e PSC’s Authority Under FS. Ch. 
367 

F.S. Ch. 367 is known as the “Wa- 
ter and Wastewater System Regu- 
latory Law,” and it empowers the 
PSC to have exclusive jurisdiction 
over each IOU in the water and 
wastewater industry with respect to 
its authority, service, and rates.‘ 
Chapter 367 supercedes all other 
laws on the same subject.° Chapter 
367 requires that IOUs regulated by 
the PSC obtain a certificate of au- 
thorization to provide service within 
a specifically requested territory 
from the PSC. In determining 
whether to grant or amend a certifi- 
cate, the PSC has no statutory duty 
to consider the actions of local gov- 
ernments.°® 

As a regulatory goal, once the PSC 
has granted a certificate of author- 


ity, it also must balance the IOU’s 
interest in recouping its investment. 
This includes weighing the opportu- 
nity to make a reasonable profit 
through rate increases with ad- 
equate service to its customers. The 
PSC’s economic regulation of pri- 
vately owned utilities is not auto- 
matic. County governments are pro- 
vided the option of either regulating 
the rates, service, and territory of 
I1OUs doing business within their ju- 
risdiction or they may cede this ju- 
risdiction to the PSC.’ They may 
also rescind the PSC’s authority at 
any time after ten years by a vote of 
the county government.*® 

Affirming that “an administrative 
agency has only such power as ex- 
pressly or by necessary implication 
... granted by legislative enact- 
ment,” courts have upheld PSC ac- 
tion on approving utility territorial 
agreements,'® modifying utility 
rates in spite of deed restrictions in 
private contracts,'! and exercising 
exclusive jurisdiction over I0Us 
which are part of systems providing 
service that transverse county 
boundaries,” in nearly 100 percent 
of all such cases, making the PSC 
among the most respected regula- 
tory bodies by the courts in Florida. 
Aside from economic regulation by 
the PSC, IOUs must work with ad- 
ditional state and local actors 
that administer water and wastewa- 
ter regulations. 

¢ Regulation of the Private Water 
and Wastewater Industry 

Over the course of Florida’s devel- 
opment, its legislature enacted 
nearly a dozen acts that resulted in 
hundreds of regulations designed to 
address environmental problems 
and respond to various economic is- 
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sues.'* This resulted in several state 
entities having a hand in the regu- 
lation of Florida’s water and waste- 
water. Consequently, IOUs and cus- 
tomers must wade through 
regulations that are scattered 
throughout Florida’s statutory 
scheme. With seemingly no thought 
given to consolidation of administra- 
tive responsibility of these regulat- 
ing bodies, state agencies just ended 
up crowding the area, often creat- 
ing multilayered headaches for 
10Us along the way. 

For example, the state Depart- 
ment of Environmental Regulation 
(DER) regulates the environmental, 
health. and safety aspects of water 
and wastewater service.’ The DER 
shares this responsibility with 
county health departments. Florida 
Water Managements Districts 
(FWMDs) control the water source 
supply.’° Since adequate water and 
wastewater utility service is an in- 
tegral part of land use planning, 
state, local, and regional political 
subdivisions are involved as well.'® 
Land use planning has resulted in 
an emphasis in growth manage- 
ment and environmental protec- 
tions. These political subdivisions 
then have to review growth, impact, 
and future use with respect to plan- 
ning how these elements will inter- 
relate by literally developing and 
maintaining current comprehensive 
plans that include amendments to 
water and wastewater service."’ 

e Attempts to Organize Water 
Regulation-State Level. 

To try to reduce some of the confu- 
sion resulting from multijurisdictional 
regulation, many of these water man- 
agement and land use acts were con- 
solidated into FS. Ch. 163, including 
ES. §163.3177(6)(c). This section re- 
quired that comprehensive plans con- 
tain a provision for water and waste- 
water service concomitant with future 
land use.'* However, while some state 
agencies accomplish this through Ch. 
163, and work with the state compre- 
hensive planning agency, the Depart- 
ment of Community Affairs, in man- 
aging it, others accomplish this 
through FS. Ch. 180 and are not an- 
swerable to 
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of Understanding. 

Further, where Ch. 163 and Ch. 
180 did not call for agency coopera- 
tion, the PSC and DER formalized 
relations with a memorandum of 
understanding (MOU) that outlined 
responsibilities regarding water 
supply, wastewater management, 
and reuse between the two state 
agencies.”’ The PSC has also created 
a State Liaison Section within one 
of its departments to better commu- 
nicate with state agencies and other 
local governments.”! The PSC also 
formalized relationships with 
Florida’s Water Management Dis- 
tricts in 1992 to help improve com- 
munication in the water regulatory 
industry.” In this way, as lOUs 
transacted business with the PSC, 
there was more assurance that com- 
munication would occur with the 
other state agencies having jurisdic- 
tion on the issue the IOU had be- 
fore the PSC. However, IOUs must 
still work with county governments 
and municipalities. 


10Us, County, and 
Municipality Interaction 

The need for such water and 
wastewater service arises once land 
is developed pursuant to a local com- 
prehensive plan. Few interests are 
more basic to land use once resi- 
dents move into developments. 
Counties and municipalities did not 
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always have the utility service avail- 
able to provide water services to 
every resident within a developed 
area under its jurisdiction once a 
comprehensive plan was created or 
amended.”* Counties were success- 
ful in adopting provisions for util- 
ity services as a part of comprehen- 
sive planning but ofttimes were 
unable to afford the implementation 
of county-owned utility service. This 
spawned the growth of the investor- 
owned utilities in the water and 
wastewater business. Sometimes 
the municipalities provided water 
service and the IOU provided waste- 
water service or vice versa depend- 
ing upon what was economically fea- 
sible for the local government as a 
result. 

Even so, many counties found that 
the cost of service was too great for 
their own public works departments 
to administer. It was easier for the 
county to cede jurisdiction on water 
and wastewater regulation to an 
agency that maintained the exper- 
tise, the experience, and the budget 
to deal with these complex issues of 
territory, economic stability of IOUs, 
and service to customers, among 
other concerns. 

e Tension Between FS. Ch. 163 
and Ch. 367 

In counties where the PSC regu- 
lates private water and wastewater 
utilities, it is the PSC, not the local 
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government, that determines 
whether a private utility may have 
a certificate which allows it to pro- 
vide service in a requested territory, 
regardless of what is contained in a 
local comprehensive plan. 

Since 1989, with the passage of 
Florida House Bill 1828 and the 
enactment of Ch. 89-353, Laws of 
Florida, the PSC had no need of con- 
sidering whether granting franchise 
rights to an IOU would be in viola- 
tion of a local comprehensive plan 
unless the county or municipality 
objected to it. According to the cur- 
rent statutory requirement, the ex- 
tent of a local government’s partici- 
pation is that it may protest an 
application to create a new utility 
or extend the service area of an ex- 
isting utility based upon an incon- 
sistency with the comprehensive 
plan. In such cases, the PSC must 
consider but is not bound by the 
comprehensive plan.** By enacting 
FS. Ch. 163, the legislature in- 
tended to allow local governments 
to use comprehensive plans to des- 
ignate the specific utility providers 
for each geographic area. Under F‘S. 
Ch. 367, the PSC has sole authority 
to grant certificated territories to 
IOUs. However, even though a 
county may have ceded jurisdiction 
to the PSC on these matters, a cer- 
tificate of authority does not negate 
an IOU’s duty to comply with local 
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government future land use desig- 
nations and other aspects of an ap- 
proved local comprehensive plan. 

This creates a recipe for tension 
between the statutes, state agencies, 
and local governments. While the 
Florida legislature tried to account 
for this in the past through failed 
legislative initiatives, it had taken 
a great deal of litigation to clarify 
the tension between comprehensive 
planning on the local level and PSC 
jurisdiction. 


Typical PSC Case Relating 
to Comprehensive Plans 

Over the last decade, the PSC has 
heard and processed a number of 
cases in which local governments 
(counties and municipalities) have 
objected on the basis of alleged in- 
consistencies with the local compre- 
hensive plan. Here is a typical ex- 
ample of such tension. 

e In re Alafaya Utilities, Inc. 

Alafaya Utilities, Inc., an IOU, 
filed an application for amendment 
of its wastewater certificate to serve 
additional territory in Seminole 
County, Florida.” The City of Oviedo 
filed an objection to the application 
alleging, among other things, that 
the application violated the city’s 
comprehensive plan and that the 
IOU would be in competition with 
the city’s wastewater system.”® 

The PSC found that both the city 
and the IOU could ultimately pro- 
vide service to the area; however, 
only the IOU could provide the ser- 
vice within the time frame estab- 
lished to meet the demand in the 
area. The evidence indicted that the 
city had not yet decided whether it 
would build a plant to provide ser- 
vice or enter into an agreement to 
purchase wastewater treatment ca- 
pacity with Seminole County.”’ 

The city alleged that the applica- 
tion filed with the PSC violated the 
city’s comprehensive plan, because 
the city enacted ordinances that re- 
quired that it control central sewer 
service within the City of Oviedo.”* 
Further, if the PSC granted the 
IOU’s application, the city alleged 
that its sovereignty in achieving its 
management goals relating to the 
timing and phasing of development 


would be improperly abridged. Fi- 
nally, the city alleged that because 
its comprehensive plan adopted as 
a policy ownership and control of all 
the utilities in the area, the PSC 
would be improperly granting fran- 
chise rights to an IOU. The PSC 
found that while the proposed 
amendment to the IOU’s certificate 
would be inconsistent with the com- 
prehensive plan with regard to the 
ownership aspect, it met the other 
goals within the wastewater ele- 
ment of the plan. The PSC found 
that it met the overall goal of the 
wastewater element of providing 
cost effective, environmentally ac- 
ceptable wastewater treatment. 
Therefore, the inconsistency with the 
comprehensive plan was not the con- 
trolling factor. Also, the PSC found 
that the city could achieve its man- 
agement goals relating to the timing 
and phasing of development through 
future permitting and zoning.” 

Further, the PSC found that if the 
city built a treatment plant, it would 
be in duplication of the IOU’s plant, 
thus in violation of F.S. Ch. 367. 
Therefore, the PSC concluded that 
it was in the public interest to ap- 
prove the amendments.” 

The City of Oviedo appealed this 
order to the First District Court of 
Appeal. The court’s opinion affirmed 
the Commission’s order,*' holding 
that the PSC correctly applied the 
requirements of F.S. §367.045(5)(b), 
saying that the plain language of 
that statute only requires the PSC 
to consider the comprehensive plan 
and is expressly granted discretion 
in the decision of whether to defer 
to the plan. Finally, the court con- 
cluded that the Legislature could 
have required the PSC to defer to a 
properly adopted comprehensive 
plan but did not do so. 

e Additional Local Government 
Concerns 

This case is an example of many 
that make it clear that contradic- 
tions and regulatory tension result 
from the current statutory frame- 
work that provides that the PSC 
must consider but is not bound by 
local comprehensive plans when 
determining services territory of 
private utilities. However, so long as 
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the PSC acts within its statutory 
grant of authority in not committing 
arbitrary behavior, the courts and 
the Division of Administrative Hear- 
ings will defer to the commission’s 
level of consideration. Local govern- 
ments have fought, and continue to 
fight, under the belief that their 
authority and responsibility to gov- 
ern and manage growth within their 
boundaries is undermined when a 
protest by a local government does 
not control the commission’s deci- 
sion in a certificate case. The city 
argued that the PSC should defer 
to an approved comprehensive plan 
regardless of the basis for the pro- 
test. Further, F.S. Ch. 180 grants 
municipalities additional powers 
that were recently put to the test in 
litigation. 


Powers of a Municipality 
according to F.S. Ch. 180 

Under Ch. 180, municipalities 
may, by enacting ordinances, ex- 
ecute their corporate powers within 
their corporate limits to promote the 
public health, safety, and welfare of 
the municipality. Specifically, in sub- 
section three of §180.02, the Legis- 
lature gave municipalities the 
power to require all persons or cor- 
porations living or doing business 
within the city to connect with any 
sewerage system or alternative wa- 
ter supply system it deems appro- 
priate. 

Objections to such ordinances 
must be in writing and filed with the 
city council within 30 days of the 
vote. Section 180.04 requires the 
city council to vote to proceed with 
construction of a utility after the 
40th day after passage of the ordi- 
nance or resolution.” Its decision is 
final in determining to construct a 
utility to promote the public health, 
safety, and welfare of the municipal- 
ity. However, the municipality can- 
not construct a utility or provide 
service if an IOU is already doing 
so without the IOU’s consent. One 
such municipality tested this au- 
thority and, at least temporarily, the 
municipality was the victor in Lake 
Utility Services, Inc. v. City of 
Clermont, 727 So. 2d. 984 (Fla. 5th 
DCA 1999). 
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Lake Utility Services, 
Inc. v. City of Clermont 

Pursuant to Ch. 367, Lake Utility 
Services, Inc., (LUSI) applied to the 
PSC for a certificate to operate wa- 
ter service in Lake County, Florida.** 
On December 24, 1987, the PSC 
granted LUSI an Original Certifi- 
cate to provide water service. On 
February 25, 1992, the City of 
Clermont enacted Ordinance No. 
273-C, which extended both its wa- 
ter and wastewater utility service 
beyond its corporate boundaries, 
which included the other half of the 
yet-to-be-fully built Lennar Devel- 
opment, Inc. Prior to the council’s 
vote, Clermont’s city manager ex- 
plained that their vote would not 
obligate Clermont to provide water 
service to this area, but only re- 
served the city’s right to do so.** 
Therefore, properties in the area 
continued to use Lake County’s 
wells for water. 

e The Conflict Arises 

On the same day that the city en- 
acted the ordinance, LUSI filed an 
application with the PSC to extend 
its service area, which encompassed 
some of the territory included in the 
city’s new ordinance, including the 
unincorporated area. The city then 
filed a formal objection to LUSI’s 
application with the PSC; however, 
in September 1992, the city with- 
drew its objection. The PSC granted 
the utility’s application to include 
the additional territory.* Upon dis- 
covering that the developer, Lennar 
Homes, Inc. (Lennar) was going to 
develop some property within its 
certificated territory, LUSI advised 
Lennar of its exclusive right to pro- 
vide water service to the develop- 
ment. However, Clermont also ad- 
vised both Lennar and LUSI that 
Lennar was required to use the 
city’s water service to obtain devel- 
opment approval. LUSI maintained 
that it was presently operating a 
water utility within its certificated 
territory and that it had the re- 
quired permits and the ability to 
provide the service to Lennar’s de- 
velopment. LUSI further argued 
that Clermont was prohibited from 
providing water service to Lennar 
by Ch. 180, and therefore could not 


duplicate the IOU’s efforts. 

On June 19, 1997—nearly five 
years later, and, yes, as a part of the 
same suit—LUSI argued at the trial 
court level that the city council took 
action to provide water service 
within LUSI’s certificated territory 
without its consent, and that 
Clermont could not be permitted to 
encroach upon its certificated area 
without causing LUSI irreparable 
harm, including the loss of the abil- 
ity to serve those customers within 
its certificated territory. LUSI 
sought a declaratory judgment de- 
termining that it had the exclusive 
right to provide water service within 
its certificated territory and an in- 
junction prohibiting the city from 
encroaching upon its territory. 

Clermont argued that its utility’s 
service area had been created on 
February 25, 1992—eight months 
prior to the PSC’s grant of extension 
of LUSI’s territory—pursuant to FS. 
Ch. 180, and its ordinance required 
everyone living or doing business 
within the district to connect to the 


city’s water and wastewater system 
when it became available. Clermont 
further alleged that the PSC had no 
jurisdiction over governmental utili- 
ties and thus LUSI’s amended cer- 
tificate had no legal authority. 

On January 6, 1998, the trial 
court denied summary judgment to 
LUSI. The trial court, having recog- 
nized that in Florida, two govern- 
mental entities have separate but 
concurrent jurisdiction over utility 
franchise rights—the PSC having 
the power to award utility fran- 
chises to private and public utilities, 
and individual municipalities hav- 
ing the power to create utility zones 
for their exclusive service*°—neither 
entity had authority over the other, 
and thus neither entity could inter- 
fere with franchise rights created by 
the other.*’ The trial court found 
that the city had the earlier ac- 
quired right and that the city’s ac- 
tion was valid under FS. Ch. 180. 
Thus, without interconnecting into 
the city’s lines the developer could 
not obtain water service. LUSI ap- 
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The court’s resolution preserves the 
legislative authority granted to the PSC 

and puts all municipalities on notice to have 
a properly recorded comprehensive plan or 
amendment to annex territory and be ready 
to service the territory immediately. 


pealed the trial court’s decision. 

¢ The Resolution: The Appellate 
Court 

The appellate court found that the 
city had the right to extend its au- 
thority beyond its corporate powers 
into an unincorporated area of Lake 
County.** Both parties stipulated 
that the entity—whether govern- 
mental or private—has the exclu- 
sive franchise right to provide wa- 
ter service to a customer base if it 
was first in acquiring the legal right 
and has the ability to do so. The 
court then moved on to apply the 
controlling principle of law set forth 
in this same court’s decision in City 
of Mount Dora v. JJ’s Mobile Homes, 
Inc.,*° as follows: 
When each of two public service utility 
entities, whether governmental or pri- 
vate, have a legal basis for the claim of 
a right to provide similar services in the 
same territory and each has the present 
ability to promptly and efficiently do so, 
that entity with the earliest acquired 
(prior) legal right has the exclusive le- 
gal right to provide service in that ter- 
ritory without interference from the 


entity with the later acquired (subse- 
quent) claim of right.*° 


LUSI continued to argue however, 
that even if Clermont obtained the 
first right to provide water service 
to the subject area, it did not have a 
duty to do so. LUSI noted that if the 
City was permitted to pick and 
choose its customers, private enti- 
ties, such as itself, would be at an 
unfair competitive and economic 
advantage. Because Clermont failed 
to avail itself of the opportunity to 
serve the subject area once it ob- 
tained the right to do so, LUSI be- 
lieved that the PSC’s order grant- 
ing its application to extend its 
certificated service area on Novem- 
ber 24, 1992, without an objection 


by Clermont, superseded the city’s 
ordinance. The Fifth District Court 
of Appeal agreed. 

The Fifth District stated that “the 
right (franchise) to provide utility 
services to the public carries a con- 
comitant duty to promptly and effi- 
ciently provide those same ser- 
vices.”*! Had the court found 
otherwise, this would have arguably 
gutted the PSC’s authority on these 
issues and put the municipality in 
a near-invincible position should it 
ever decide to amend its comprehen- 
sive plan in the future or thwart a 
particular utility’s ability to do busi- 
ness in and around the city, revers- 
ing over a decade of case law to the 
contrary. The Fifth District found 
that LUSI filed its application with 
the PSC in 1992 to extend its cer- 
tificated service area so it could ser- 
vice those homes, because it relied 
upon Clermont’s initial decision not 
to provide water service to the dis- 
puted area because it was not eco- 
nomically attractive for the city to 
do so. 

The Fifth DCA noted that the IOU 
spent time and money, relying upon 
the PSC’s order to construct and 
operate a water utility in the area 
and this fact was given greater 
weight in finding that the city 
waived its first-in-time right to pro- 
vide service when it failed to object 
at the PSC hearing.” 


Conclusion 

Municipalities cannot amend 
their comprehensive plans to annex 
territory at will or forgo serving cus- 
tomers because it is not profitable 
to do so, holding utilities and devel- 
opers hostage if they refuse to in- 
terconnect with them in the mean- 
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time. The Fifth District’s sound reso- 
lution in this case preserves the leg- 
islative authority granted to the 
PSC and puts all municipalities on 
notice that a city council must not 
only have a properly recorded com- 
prehensive plan or amendment to 
annex territory but also must be 
ready, willing, and able to service the 
territory immediately. Does this 
mean that Ch. 367 is superior to Ch. 
163 and Ch. 180? The answer invari- 
ably appears that if local govern- 
ments properly interact with state 
agencies having jurisdiction over 
water regulation, and follow the rule 
of law set forth in these cases, then 
the regulation isn’t particularly 
scrambled. In this case, had the city 
exercised its authority to serve the 
territory, the PSC would have never 
granted the additional service ter- 
ritory to the IOU. In fact, the utility 
would have probably not gone to the 
PSC for the amendment of certifi- 
cate otherwise. 

Conversely, if, as Judge Harris’ 
concurrence suggests, §180.06(9) au- 
thorizes a municipality to annex 
territory at will, it would appear 
that a genuine conflict between both 
chapters may exist. In applying the 
“first in time” rule of JJ Mobile 
Homes, however, properly certifi- 
cated IOUs should be protected from 
local government abuse in compre- 
hensive plan amendment action or 
assertion of Ch. 180 powers at coun- 
cil or commission meetings simply 
to reserve the area for future ser- 
vice by a local government utility, 
even if the IOU doesn’t show up to 
the meeting and timely protest. Fur- 
ther, Lake Utility Services suggests 
that a municipality’s political ac- 
tions won’t be protected under FS. 
Ch. 180 when an IOU has had an 
appropriate grant of a certificate by 
the PSC, even though the munici- 
pality may have unfettered discre- 
tion through zoning and permitting 
laws. 

Through a series of recent memo- 
randa of understanding, several 
state agencies appear to be working 
together on several issues, while the 
legislature has yet to address them. 
Further, the Fifth DCA appears to 
have unscrambled the layers of 
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regulation through a sound and 
workable analysis in resolving ju- 
risdiction between local govern- 
ments versus a state agency with 
private businesses in the middle. 
Having a simplified road map on the 
issue of jurisdiction will reduce over- 
all costs of rates and services as 
well. To answer the question of who 
wins: The properly certificated IOU 
will win so long as it is first-in-time 
and ready, willing, and able to serve 
the customers of Florida. 0 


' Federal agencies add yet another 
layer of regulation that is not addressed 
in this article. 

2 See Florida Public Service Commis- 
sion Annual Report 2001 at 10; see also 
Inside the Florida PSC 2002 at 10. 

3 See Fia. Stat. §163.3161 (2001). 

+ Statement of Agency Organization & 
Operations 1 effective September 5, 
2000. In 2002, the commission revised 
its mission to: “Customers are best 
served by competitive markets that fa- 
cilitate the efficient provision of safe and 
reliable utility services at fair prices. The 
mission of the Florida Public Service 
Commission is to promote the develop- 
ment of competitive markets by remov- 
ing regulatory barriers to competition, 
and by emphasizing incentive based 
approaches, where feasible, to regulate 
areas that remain subject to rate of re- 
turn regulation. Once markets become 
sufficiently competitive, the Florida 
Public Service Commission will elimi- 
nate regulatory involvement to the ex- 
tent permitted by law.” See also 
www.psc.state.fl.us/mission.cfm, visited 
February 24, 2002. 

5 Further, “subsequent inconsistent 
laws shall supercede this chapter only 
to the extent that they do so by express 
reference.” Fia. Stat. §367.011 (2001). 

Stat. §367.045(5)(b) provides 
that: “[W]hen granting or amending a 
certificate of authorization, the Commis- 
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sion need not consider whether the is- 
suance or amendment of the certificate 
authorization is inconsistent with the 
local comprehensive plan of a county or 
municipality unless a timely objection 
has been timely made, the Commission 
shall consider, but is not bound by, the 
local comprehensive plan of the county 
or municipality.” 

7 See Stat. §367.171(1) (2001). 

® See Charlotte County v. General De- 
velopment Utilities, Inc.,653 So. 2d 1081, 
1082 (Fla. 1st D.C.A. 1995). 

10 See Fort Pierce Utilities Authority v. 
Beard, 626 So. 2d 1356 (Fla. 1993) (The 
PSC must ensure that total effect of any 
decision reached will not result in pub- 
lic harm.). 

1! See Public Service Commission v. 
Lindhahl, 613 So. 2d 63 (Fla. 1st D.C.A. 
1993) (The PSC’s approval of rate in- 
crease requested by utility provider gov- 
erns, even though the provider was also 
the developer of the residential mobile 
home park and the residents claimed 
that restrictive covenants limited rates 
for water and sewage.). 

2 See Hernando County v. Florida Pub- 
lic Service Commission, 685 So. 2d 48, 
49 (Fla. 1st D.C.A. 1996). 

18 See JoHN M. DEGRove, Lanp GrowTH 
AND Po.itics 98, 98 (1984). 

4 See Fia. Strat. ch. 403 (2001). 

15 See Fia. Stat. ch. 373 (2001). 

16 For example, the Soil and Water Con- 
servation Districts, as independent arms 
of county governments, report to the 
state Department of Agriculture and 
Consumer Services. They provide guid- 
ance as to conservation and treatment 
of used water to those within its borders. 
See Fia. Stat. ch. 20 and ch. 582 (2001). 
As it relates to water service, municipali- 
ties also act through FS. ch. 180. 

‘6 The comprehensive plan is also re- 
quired to include “a future land use plan 
element designating proposed future 
general distribution, location, and extent 
of uses of land .. .” and that each cat- 
egory of land use “shall be defined in 
terms of the types of uses included and 
specific standards for the density and 
intensity of use.” The future land use 
plan must be based upon “data regard- 
ing the area, including the amount of 
land required to accommodate antici- 
pated growth; the projected population 
of the area; the character of the unde- 
veloped land; the availability of public 
services; and the need for redevelopment 
....” Star. $163.03(1)(e) directs the 
DCA to “conduct programs to encourage 
and promote the involvement of private 
enterprises in the solution to urban 
problems.” 

19 The DCA is vested with authority un- 
der FS. ch. 163 and ch. 187 to adminis- 
ter Florida’s growth and management 
laws and to review local government 
comprehensive plans. The legislature 
felt that this structure represented the 
best opportunity for effective integration 
of land use and water planning because 


the plan had to address water service 
and its relationship to future land use. 

°° The memorandum of understanding 
was signed on November 10, 1992, and 
was revised on September 13, 2001. See 
supra note 2, at 21. 

21 See supra note 2, at 43. 

*” Through the memorandum of under- 
standing, the agencies agreed to have 
FWMDs monitoring water withdrawal 
rates and identifying potential improve- 
ments, including the efficient use of wa- 
ter resources. The PCS would exchange 
information and make recommenda- 
tions on the economic and rate making 
aspects associated with implementing 
the changes of the FWMDs'’ suggestions. 
A planned revision to the Memorandum 
between the PSC and FWMDs is sched- 
uled to be signed later this year. See 
supra note 2, at 21. 

23 As outlined earlier, there are permit- 
ting and other requirements set out by 
the state and local governments that 
must be followed before one gets to in- 
terconnect developments to utility ser- 
vices. 

*4 See Fia. Stat. §367.045 (2001). 

*5 See In re Alafaya Utilities, Inc., 1996 
WL 599380 (Fla. P.S.C. 1996) (The city 
provided water services.) 

atk. 

att. 

8 Id. at 9. 

at Tt. 

30 Td. at 18. 

31 See City of Oviedo v. Clark, 699 So. 
2d 316 (Fla. 1st D.C.A. 1997). 

33 Although in this case, the utility 
company and the developer were two 
separate entities, many IOUs in Florida 
are formed by developers wishing to de- 
velop territory for the purpose of sell- 
ing the lots to residential customers. 
The lots eventually need water and 
wastewater service. So a utility oper- 
ating in a county in which the PSC has 
jurisdiction needs to apply for an origi- 
nal certificate of authorization to serve 
these customers. See FAC Rule 25- 
30.033. 

34 Lake Utility Services, Inc. v. City of 
Clermont, 727 So. 2d 984, 990. 

35 Td. at 984. 

36 See Fia. Stat. ch. 180 and ch. 367. 

37 See City of Mount Dora v. JJ’s Mo- 
bile Homes, Inc., 579 So. 2d 219, 255 (Fla. 
5th D.C.A. 1991). 

38 See State v. City of Pensacola, 197 So. 
520, 521 (1940). 

39 JJ’s Mobile Homes, 579 So. 2d 219. 

0 Td. at 225. 

“17d. 579 So. 2d at 225. Section 
367.111(1) requires utilities to provide 
service to the territory described in its 
certificate of authorization within a rea- 
sonable time. 

* Tn a related case, City of Clermont v. 
Lake Utility Services, Inc., 760 So. 2d 
1123, 1124 (5th D.C.A. 2000), the Fifth 
DCA held that the existence of issues of 
material fact precluded summary judg- 
ment on whether LUSI was able to serve 
the Lennar customers. 
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President Bush’s Military Order 
Establishing Military Tribunals 
to Try Noncitizens 


Is It Beyond His Constitutional and Statutory Authority? 


by Martin A. Pedata 


n November 13, 2001, President Bush signed 

a military order authorizing the creation of 

military tribunals to try individual nonciti- 

zens of the United States who are suspected 
to be members of an organization known as al Quaida, 
or who have been engaged in international terrorism 
against the United States.’ The military order permits 
the President, on the mere stroke of his pen, to deter- 
mine, “from time to time,” the noncitizen who may be 
apprehended, tried, and punished by a military tribu- 
nal.* The only prerequisite for detention of a suspect is 
that the President has a “reason to believe that such 
individual” is or was a member of al Qaida, or engaged 
in an act of international terrorism, or harbored one or 
more such individuals, during some “relevant times” that 
are not specifically outlined in the order.* The breadth of 
President Bush’s military order of November 13, 2001, 
raises serious constitutional concerns. The purpose of this 
article is to address and analyze whether the military 
order exceeded the President’s statutory and constitu- 
tional authority. 


Commander in Chief Status Does 
Not Authorize Military Commissions 

In the preamble of the military order, President Bush 
asserts that he has the authority as President and Com- 
mander in Chief of the Armed Forces to establish mili- 
tary tribunals to try and punish those individuals who 
are subject to the order.‘ However, the President’s power 
as Commander in Chief of the Armed Forces does not 
authorize him to create military commissions.’ It is well 
established that the President “can exercise no author- 
ity whatever but that which the Constitution of the coun- 
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try gives him.” It is equally clear that the President “is 
elected . . . to perform those functions, and those only, 
which the constitution of his country, and the laws made 
pursuant to that Constitution, confer.’ It is undisputed 
that the constitution does not expressly provide the Ex- 
ecutive Branch with such a power or authority. Addition- 
ally, Congress did not grant the President, by statute or 
joint resolution, the power to create military tribunals.*® 
In fact, the Supreme Court has already ruled, in Ex parte 
Milligan, 71 U.S. 2 (1866), that only Congress had such 
right. Thus, it appears that the military order is uncon- 
stitutional. 


Statutory Authorities Cited Do 
Not Authorize Creation of Military Tribunals 
President Bush’s military order cites two sections of 
the Uniform Code of Military Justice, §§821 and 836, as 
his authority for the detention, treatment, and trial of 
certain noncitizens in the war against terrorism.’ Both 
of these sections, however, do not confer any authority 
upon the President to establish military commissions. 
Section 821" states: 
The provisions of this chapter conferring jurisdiction upon 
courts martial do not deprive military commissions, provost 
courts, or other military tribunals of concurrent jurisdiction 
with respect to offenders or offenses that by statute or by the 


law of war may be tried by military commissions, provost courts, 
or other military tribunals.*! 


Thus, §821 does not authorize the creation of military 
tribunals or commissions, but simply states that courts- 
martial do not deprive military commissions or tribu- 
nals of jurisdiction when properly authorized by statute 
or by the law of war.'* Moreover, §836'* delegates to the 
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The military order suspends the writ of 
habeas corpus: an individual subject to the 
order can be held for an indefinite period of 
time without being charged and without the 
right to seek redress in any court in the 
land to contest detention. 


President authority to promulgate 
rules of court and procedures for 
courts-martial, military commis- 
sions, and other military tribunals 
or courts of inquiry, but does not it- 
self authorize the establishment of 
military tribunals as contemplated 
by President Bush’s military order. 
Thus, President Bush’s reliance 
upon those statutory sections as 
authority for his actions is mis- 
placed. 


Suspension of 
Habeas Corpus 
Relief Beyond Authority 

The military order provides that 
the individual subject to the order 
“shall not be privileged to seek any 
remedy or maintain any proceeding, 
directly or indirectly, or to have any 
such remedy or proceeding sought 
on the individual’s behalf, in (i) any 
court of the United States.”™ In ef- 
fect, that provision of the military 
order suspends the writ of habeas 
corpus, in that an individual subject 
to the military order can be held for 
an indefinite period of time without 
being charged with a crime and 
without the right to seek redress in 
any court in the land to contest his 
or her detention.’ 

The Supreme Court has held that 
under the Constitution, the Presi- 
dent cannot suspend the privilege 
of the writ of habeas corpus nor au- 
thorize a military officer to suspend 
it—only Congress has the power to 
do so.'© Moreover, in Ex parte 
Merryman, 17 F. Cas. 144 (1861), the 
Supreme Court stated that a mili- 
tary officer has no right to arrest 
and detain a person not subject to 
the articles of war, for an offense 
against the laws of the United 


States, except in aid of a judicial 
authority and under its jurisdic- 
tional control. In fact, in the event 
that a military authority arrests a 
party, it is the duty of that military 
officer to deliver that person imme- 
diately to a civil authority to be 
dealt with according to law.'’ How- 
ever, that would not be the case with 
those individuals that President 
Bush deems to be subject to the mili- 
tary order. Those individuals will be 
apprehended, tried, and punished 
by a military commission, which is 
clearly contrary to the Supreme 
Court’s holding in Ex parte 
Merryman.** 

Another interesting case concern- 
ing military tribunals was before 
the Supreme Court in Duncan v. 
Kahanamoku, 327 U.S. 304 (1946). 
In Duncan, the governor of Hawaii 
suspended the writ of habeas corpus 
and placed Hawaii under martial 
law immediately following the sur- 
prise attach by the Japanese on 
Pearl Harbor on December 7, 1941.'° 
The Hawaiian Organic Act autho- 
rized the governor to take such ac- 
tion in the event of invasion.” Pur- 
suant to the  governor’s 
authorization, the commanding gen- 
eral undertook the defense of Ha- 
waii and the responsibility for the 
maintenance of order.” President 
Roosevelt approved the governor’s 
action on December 9, 1941.” 

On December 8, 1941, the civil 
and criminal courts ceased their op- 
erations, because the commanding 
general created military tribunals 
to replace the civil and criminal 
court system.”’ The purpose of the 
military tribunals was to try civil- 
ians who were charged “with violat- 
ing the laws of the United States 
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and of the Territory, and rules, regu- 
lations, orders, or policies of the 
military government.” The civilian 
rules of evidence and procedure 
were not applicable to the military 
tribunals.” In addition, the military 
tribunals would be guided by those 
penalties authorized by the then 
current courts-martial manual, the 
laws of the United States, and of the 
Territory of Hawaii, the District of 
Columbia, and those used in the 
“customs of war in like cases.”*° Sim- 
ply put, punishment should be com- 
mensurate with the crime, which 
would include the imposition of the 
death penalty in appropriate cases.”’ 
Furthermore, it was determined 
that there was no right to appeal the 
verdicts or sentences imposed by the 
tribunal to a court of law, since the 
military tribunals were not part of 
the judicial system.** As a matter of 
fact, the military tribunals were not 
subject to any judicial scrutiny, be- 
cause the writ of habeas corpus was 
suspended.” 

On August 20, 1942, the military 
police arrested the petitioner, Harry 
White, a stockbroker, on charges al- 
leging that he embezzled stock be- 
longing to another civilian indi- 
vidual in violation of the Revised 
Laws of Hawaii.*® Subsequently, 
White was brought before a military 
tribunal called the “provost court.”*! 
At this “hearing,” White objected to 
the tribunal’s jurisdiction, de- 
manded a trial by jury, and re- 
quested a continuance so that his 
attorney could have additional time 
to prepare White’s defense.** The 
“court” denied all of White’s mo- 
tions.** Approximately three days 
later, White was then tried, con- 
victed, and sentenced to five years 
imprisonment, which was thereaf- 
ter reduced to four years.* 

The petitioner, Lloyd Duncan, was 
a civilian employed in the Navy Yard 
at Honolulu, Hawaii.* On February 
24, 1944, he was involved in a brawl 
with two armed Marines at the 
Navy Yard.** The military authori- 
ties arrested him, even though the 
civilian courts had been reopened by 
this time to conduct their normal 
operations.*’ There were, however, 
exceptions to the jurisdiction of the 
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civilian courts, one of which was that 
military tribunals were authorized 
to try criminal cases for violation of 
military orders.** Duncan was 
charged with violating a military 
order, “which prohibited assault on 
military or navy personnel with the 
intent to resist or hinder them in the 
discharge of their duty.”** He was 
subsequently tried and convicted by 
a military tribunal and sentenced to 
six months imprisonment.” 

White and Duncan challenged the 
jurisdiction of the military tribunals 
by filing writs of habeas corpus with 
the District Court for Hawaii.*! The 
district court issued orders to show 
cause why White and Duncan’s 
writs of habeas corpus should not 
be granted.’* The government re- 
sponded and contended that Hawaii 
was involved in an active state of 
war and threatened by invasion; 
that the writ of habeas corpus was 
properly suspended and that mar- 
tial law was declared under the Or- 
ganic Act; that the district court did 
not have jurisdiction to issue a writ 
of habeas corpus; and that the tri- 
als of both White and Duncan be- 
fore military tribunals were neces- 
sary and valid.** After separate 
trials, the district court found “that 
the courts had always been able to 
function but for the military orders 
closing them, and that consequently 
there was no military necessity for 
the trial of petitioners (White and 
Duncan) by military tribunals 
rather than regular courts.”"* Ac- 
cordingly, the district court held that 
the military trials of White and 
Duncan were void and thereby or- 
dered their release.** 

The government appealed and the 
court of appeals reversed the order 
of the district court.‘° The court of 
appeals held that the military tri- 
als were valid, in that the Organic 
Act and the governor’s actions taken 
pursuant to the act authorized the 
military orders permitting military 
trials.’ The appellate court relied 
upon the section of the Organic Act, 
which authorized the governor, with 
the approval of the President, “to 
proclaim martial law, whenever the 
public safety requires it.”** Upon 
appeal to the Supreme Court, White 


and Duncan’s convictions were re- 
versed and, in so doing, the Court 
stated: 


Courts and their procedural safeguards 
are indispensable to our system of gov- 
ernment. They were set up by our 
founders to protect the liberties they 
valued .... Our system of government 
clearly is the antithesis of total military 
rule and the founders of this country are 
not likely to have contemplated com- 
plete military dominance within the lim- 
its of a Territory made part of this coun- 
try and not recently taken from an 
enemy .... For that reason we have 
maintained legislatures chosen by citi- 
zens or their representatives and courts 
and juries to try those who violate leg- 
islative enactments. We have always 
been especially concerned about the po- 
tential evils of summary criminal trials 
and have guarded against them by pro- 
visions embodied in the constitution it- 
self... Legislatures and courts are not 
merely cherished American institutions; 
they are indispensable to our govern- 
ment. 


Military tribunals have no such 
standing. For as this Court has said be- 
fore: “The military should always be kept 
in subjection to the laws of the country 
to which it belongs, and that he is no 
friend to the Republic who advocates the 
contrary. The established principle of 
every free people is, that the law shall 
alone govern; and to it the military must 
always yield.” (Quoting Dow v. Johnson, 
100 US. 158, 169, 25 L.Ed. 632 (1879)).*° 


It is, therefore, clear that the 
President cannot withdraw from the 
courts “the duty and power to make 
(an) inquiry into the authority of the 
(military tribunals) as may be made 
by habeas corpus.”*” 

Moreover, the ruling of the Su- 
preme Court in Ex parte Merryman 
appears to make the military order 
unconstitutional for resident aliens 
who are deemed by the President to 
be subject to the order. Aliens are 
entitled to constitutional safeguards 
once they have come within the ter- 
ritorial limits of the United States 
and have developed substantial con- 
nections with this country.*! Thus, 
holding a residential alien for an in- 
definite period of time would raise 
serious constitutional problems.” 
The Fifth Amendment’s Due Process 
Clause would forbid the government 
from taking such action.*’ Further, 
the suspension of the privilege of ha- 
beas corpus could be unconstitu- 
tional, since there is no issue of re- 
bellion, invasion, or further public 


safety concerns.” 


Order Violates Separation 
of Powers Doctrine 

The President does not have the 
unbridled discretion by virtue of his 
status of Commander in Chief of the 
Armed Forces to suspend the writ 
of habeas corpus. Rather, only Con- 
gress has such authority, not the 
Executive Branch.* In particular, 
the Constitution states that Con- 
gress, not the President, has the 
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authority to “constitute tribunals in- 
ferior to the supreme court” and to 
“define and punish . . . Offenders 
against the Law of Nations.” The 
military order states, in part, the fol- 
lowing: 

Sec. 7 Relationship to Other Law and 
Forums 

(b) With respect to any individual sub- 
ject to this order— 

(1) military tribunals shall have exclu- 
sive jurisdiction with respect to of- 
fenses by the individual; and 

(2) the individual shall not be privileged 
to seek remedy or maintain any proceed- 
ing, directly or indirectly, or to have any 
such remedy or proceeding sought on the 
individual’s behalf, in (i) any court of the 
United States, or any state thereof, (ii) 
any court of any foreign nation, or (iii) 
any international tribunal.*’ 


Section 7 of the military order 
clearly suspends the writ of habeas 
corpus, since the concerned indi- 
vidual cannot contest his or her de- 
tention before any court of law. In 
other words, the accused has no 
right under the military order to 
have a court of law determine 
whether he or she was being un- 
lawfully detained. Hence, Presi- 


dent Bush clearly exceeded his 
powers when he suspended the 
writ of habeas corpus and created 
the military tribunals to try and 
punish those parties who are sub- 


ject to the military order without 
the consent or authorization of 
Congress. 

President Bush, however, claims 
that Congress passed a joint reso- 
lution authorizing the President 
to use force against those persons, 
countries, or organizations in- 
volved in the September 11, 2001, 
attacks, but Congress did not del- 
egate its authority of suspending 
the writ of habeas corpus to the 
President in its joint resolution.*® 
Thus, the President’s suspension 
of the writ of habeas corpus for 
those individuals subject to the 
military order violated the “sepa- 
ration of powers doctrine,” in that 
the President exercised authority 
that exclusively belonged to Con- 
gress under the Constitution. 
Hence, the military order is un- 
constitutional. 


Conclusion 

The Bush Administration’s mili- 
tary order substituting military 
tribunals for the regular system of 
criminal justice poses a profound 
challenge to our nation’s ability to 
preserve those Constitutional 
principles and fundamental rights 
in the aftermath of the heinous at- 
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tacks that occurred on September 
11, 2001. The Bush strategy for 
identifying, apprehending, and try- 
ing individuals accused of interna- 
tional terrorism, and those who 
have aided them, may be with good 
intentions, but it has gone too far. 
Some of the measures outlined in 
the military order have extended 
beyond the powers of the Execu- 
tive Branch. The military order 
needs to be examined by the Con- 
gress. Congress should debate the 
issues and determine the proper 
methods in which those respon- 
sible should be brought to justice. 
It is Congress’ right. In fact, it is 
Congress’ duty under the Consti- 
tution. If this military order goes 
unchecked by Congress, our nation 
may become no better than those 
we seek to defeat. U 


1 66 Fed. Reg. 57831 (2001). 

2 Id. at 

dd. 

4 Id. at 57833. 

5 U.S. Constitution, Art. II, § 2. 

6 Ex Parte Milligan, 71 U.S. 2, 30 
(1866). 

8 There is a joint resolution of Con- 
gress authorizing the President to use 
force against those persons, countries or 
organizations involved in the Septem- 
ber 11, 2001, attacks, but the resolution 
is silent about the creation of any mili- 
tary commission to bring those subject 
to the order to justice. See Pub.L.No. 107- 
40 (2001). 

10 U.S.C. §§ 821, 836. 

10 10 U.S.C. § 821. 

ae 

13-10 U.S.C. § 836. 

4 66 Fed. Reg. 57831, § 7(b)(2). 

15 Section 3 of the military order au- 
thorizes the Secretary of Defense to de- 
tain any individual subject to the or- 
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der without any limitation as to the 
amount of time. In other words, the 
detainee can be held indefinitely with- 
out probable cause, without a hearing, 
and without ever being formally 
charged with a crime for as long as the 
government wishes, because the order 
divests the jurisdiction of all courts to 
consider whether the suspect is being 
wrongfully detained. 

‘6 Ex parte Merryman, 17 F. Cas. 144 
(1861). 

Td. 

1817 F.Cas. 144 (1861). 

19 Id. at 307. 

20 Td. at 308. 

aud: 

23 Td. 

6 Td. at 308-09. 

27 Id. at 309. 

29 Td. 

30 Td. 

id. at 310. 

32 Td. 

33 Td. 

35 Td. 

36 Td. 

37 Td. 

38 Td. 

39 Td. at 310-11. 

40 Id. at. 311. 

43 Td. 

44 Td. at 311-12. 

ae S12. 

Sid. 

Td. at 322-23. 

5° Id; see also Yamashita v. Styler, 372 
US. 1, 9 (1946). 

51 Kwong Hai Chew v. Colding, 344 US. 
590 (1953); U.S. v. Verdugo-Urquidez, 
494 US. 259 (1990); Zadvydas v. Davis, 
533 U.S. 679 (2001). 

52 Zadvydas v. Davis, 533 U.S. 679 
(2001). 

53 Youngberg v. Romeo, 457 U.S. 307 
(1982) (Court held that freedom from 
bodily restraint has always been at the 
core of the liberty protected by the Due 
Process Clause from arbitrary govern- 
mental action); Jones v. U.S., 463 U.S. 
354 (1983) (Commitment for any purpose 
constitutes a significant deprivation of 
liberty that requires due process protec- 
tion). 

54 U.S. Const. art. I, § 9, cl. 2, which 
states: “The Privilege of the Writ of Ha- 
beas Corpus shall not be suspended, 
unless when in Cases of Rebellion or 
Invasion the public safety may require 

55 Ex parte Merryman, 17 F.Cas. 144 
(1861). 

56 U.S. Const. art. I, §8. 

57 66 Fed. Reg. 57831. 

58 See preamble of the Military Order. 
66 Fed. Reg. 57831. 
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Bush v. Gore 
IMPLICATIONS FOR FUTURE 
FEDERAL COURT PRACTICE 


by Robert M. Jarvis 


t has been just about two years since Bush v. Gore, 
531 U.S. 98 (2000), the U.S. Supreme Court’s extraor- 
dinary decision that ended the debate over how to 
count the ballots in Florida and unofficially declared 
a winner in the 2000 presidential election.’ Although nu- 
merous legal commentators have weighed in on the opin- 
ion—including, most notably, Judge Richard A. Posner 
of the Seventh Circuit? and Professor Alan M. Dershowitz 
of the Harvard Law School*’—they have tended to focus 
on whether the Court properly resolved the constitutional 
issues or how the case will be viewed by history.’ 
In this article, I wish to consider the Court’s decision 
from a different vantage point. Specifically, I am curious 
about how it might change future federal court practice. 


Actual Impacts 

To a certain degree, of course, the decision’s impact on 
the federal courts already is clear. First, and most obvi- 
ous, it made George W. Bush rather than Al Gore the 
President of the United States. In doing so, it ensured 
that for the next four years, more conservative nominees 
will be appointed to the federal bench (including possi- 
bly the Supreme Court itself), the government will be 
more solicitous to the interests of business in fields in 
which federal law predominates, and federal agencies 
will be content to follow existing law rather than look- 
ing for ways to expand it.® 

Second, the intense media coverage surrounding the 
decision has raised the profile of the Supreme Court and, 
to a lesser degree, the entire federal court system.® Ameri- 
cans now are keenly aware of the Supreme Court in a 
way they have not been since the heyday of the Warren 
Court. 
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The Court’s new-found celebrity status helps explain 
why this past spring saw the debut of not one, but two, 
prime-time television series about the Court (ABC’s “The 
Court” and CBS’s “First Monday”). Although both were 
quickly canceled, the fact that the networks were will- 
ing to invest the time and effort needed to produce hour- 
long dramas—and fill them with such well-known (and 
high-priced) stars as Sally Field and James Garner— 
speaks volumes about what Hollywood thinks of the 
Court’s current place in society.’ 

Third, the decision reaffirmed the importance the 
Court places on institutional unity, as evidenced by the 
fact that its judgment came in the form of an unsigned 
per curiam opinion.® At the same time, the accompany- 
ing individual rulings (a concurrence by Chief Justice 
Rehnquist and dissents by Justices Breyer, Ginsburg, 
Souter, and Stevens) make it clear the Court remains 
what it has been for the past 30 years: a deeply divided 
and politically riven institution.’ 

Fourth, although the Court declined to allow the press 
to broadcast the oral arguments live, it did make avail- 
able, on an expedited basis, an audiotape of the proceed- 
ings.'° By doing so, we are one step closer to allowing the 
public to see for itself what occurs inside federal court- 
rooms." 

Fifth, the decision has profoundly affected law schools. 
Because of the unprecedented role the Court played in 
the election, student interest in such subjects as elec- 
tion law, federalism, and separation of powers has sky- 
rocketed.”” Indeed, not since the days of Watergate have 
law schools had to so quickly bulk up their constitutional 
law curriculums. 

Lastly, it seems safe to say that every future discus- 
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Although the Court took pains to limit the 
precedential value of its opinion, decisions 
of the Supreme Court, once released, 
tend to take on lives of their own and 

often lead to unintended consequences. 


sion of persuasive appellate advo- 
cacy will include at least one refer- 
ence to the unfortunate attorney 
who addressed Justice Stevens as 
Justice Brennan and Justice Souter 
as Justice Breyer, thereby leading a 
bemused Justice Scalia to explain, 
“Mr. Klock, I’m Scalia.”* 


Possible Impacts 

Although the Court took pains to 
limit the precedential value of its 
opinion,'‘ decisions of the Supreme 
Court, once released, tend to take 
on lives of their own and often lead 
to unintended consequences.” In 
this instance, it appears there are 
nine areas in which Bush v. Gore 
could work a surprising change in 
future federal court practice. 

Ripeness 

The Supreme Court requires that 
cases be ripe for adjudication. Yet at 
the time that Bush v. Gore was 
orally argued on Monday, December 
11, nothing definitive had taken 
place. Although Secretary of State 
Katherine Harris had certified Bush 
as the winner of Florida’s 25 elec- 
toral votes, recounts were proceed- 
ing across the state under guide- 
lines devised by Circuit Court Judge 
Terry P. Lewis.'* Had those recounts 
reconfirmed Bush’s victory, as we 
now know they would," there would 
have been no dispute. As such, it 
appears that by jumping in prema- 
turely, the Court substantially re- 
laxed the rules regarding when a 
claim is ripe.'® 

e Standing 

One issue that was never raised 
before the Supreme Court was 
whether George Bush had standing. 
Instead, the Court simply assumed 
he did and proceeded to consider the 


merits.'? Yet as we know, standing 
is an essential prerequisite in fed- 
eral court litigation. 

To have standing, a party must be 
able to demonstrate that it has been 
injured. But when Bush appealed to 
the Supreme Court on Friday, De- 
cember 8, he had no real injury. Al- 
though he had just lost for the sec- 
ond time at the Florida Supreme 
Court,”° the defeat merely meant 
that he would have to wait a little 
longer to declare victory in Florida. 
This is a rather questionable basis 
on which to find federal standing 
and appears to open the door wide 
to all sorts of claims based on psy- 
chic, intangible, or potential inju- 
ries. 

The Court’s decision also changes 
our understanding of standing in 
another way. Normally, one must 
suffer a direct injury to have stand- 
ing. In presidential elections, how- 
ever, voters cast ballots for delegates 
to the Electoral College (the people 
who actually pick the president). 
Thus, if there was any direct injury, 
it belonged to the voters. 

Of course, some may argue that 
Bush had derivative standing and 
was proceeding on behalf of his sup- 
porters. Yet the Supreme Court re- 
peatedly has held that a litigant 
cannot assert the rights of third 
parties. 

One federal court already has con- 
cluded that the decision has 
changed standing. In Hawkins v. 
Wayne Township Board of Marion 
County, Indiana, 183 F. Supp. 2d 
1099 (S.D. Ind. 2002), the plaintiff, 
who had lost his bid for a seat on 
the township board, brought suit on 
behalf of those who voted for him. 
When the board sought to have the 
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case dismissed for lack of standing, 
the court rejected its argument by 
writing: 

If candidate Hawkins did not have 
standing to raise [the] equal protection 
rights of voters, it would be difficult to 
see how then-candidate George W. Bush 
of Texas had standing to raise the equal 
protection rights of Florida voters that 
a majority of the Supreme Court deemed 
decisive in Bush v. Gore, 531 U.S. 98, 121 
S. Ct. 525, 148 L. Ed. 2d 388 (2000).”2 


® Political Question Doctrine 

Despite the fact that it is one of 
the three branches of government, 
the Supreme Court has resisted be- 
coming involved in “political ques- 
tions.” Was Bush v. Gore not a po- 
litical question? Put another way, is 
there any undertaking in this coun- 
try that is more political than choos- 
ing a president? 

The Court could have declined to 
involve itself in the dispute by in- 
voking the political question doc- 
trine. That it should have done so 
seems clear given that. the Consti- 
tution leaves it to the states, the 
Electoral College, and, ultimately, 
Congress to choose the president. 

By deciding to ignore both the 
Constitution and its own jurispru- 
dence, the Court has undercut the 
notion that federal courts do not im- 
merse themselves in the rough-and- 
tumble world of politics. This is 
hardly a salutary development.” 

© Subject Matter Jurisdiction 

In appealing from the Florida 
Supreme Court to the U.S. Supreme 
Court, Bush was required (under 28 
U.S.C. §1257) to demonstrate that 
the proceedings below affected a fed- 
eral right. It remains an open ques- 
tion whether this burden was met. 

As explained above, the legal dis- 
pute between Bush and Gore did not 
concern the presidency, an admit- 
tedly federal office. Instead, it 
turned on how the state of Florida 
was going about selecting the del- 
egates who would meet in Tallahas- 
see on Monday, December 18, to cast 
the state’s Electoral College votes. 
Viewed in this light, Bush v. Gore 
affected no one’s federal rights. 

To get around this stumbling 
block, the Court focused its atten- 
tion on the so-called “safe harbor” 
provision of the federal election stat- 


: 
: 

i c 


ute (3 U.S.C. §5). By adopting this 
tack, however, the Court broke away 
from its long practice of deferring 
to state courts on matters of state 
law. It is hard to see the constitu- 
tional basis for doing so, much less 
the practical wisdom.”* 

e Abstention 

Even when a basis for federal 
court jurisdiction exists, the Su- 
preme Court has recognized that it 
is sometimes more appropriate to 
have the dispute remain in state 
court. One may legitimately ask why 
the Court did not find abstention 
proper in Bush v. Gore.” 

When the Court intervened in the 
dispute by issuing a stay on Satur- 
day, December 9, three different 
state processes were taking place or 
on the immediate horizon. First, of 
course, hand recounts were being 
conducted under the supervision of 
Judge Lewis. Given that he had or- 
dered them to be completed by Sun- 
day, December 10, it is hard to un- 
derstand why the Court was 
unwilling to wait one additional day 
to see if the new count would have 
ended the dispute. 

Second, prior to the stay being 
granted, the Florida Legislature 
was preparing, despite some uncer- 
tainty over its right to do so, to se- 
lect its own slate of pro-Bush del- 
egates to the Electoral College. As 
between the U.S. Supreme Court— 
an appointive federal tribunal with 
life tenure—and the Florida Legis- 
lature—a state body that must jus- 
tify its actions at regular intervals 
to the voters—it clearly would have 
been preferable for the latter to de- 
cide that George Bush had won the 
state. 

Third, the actual outcome in 
Florida was still more than a week 
away, inasmuch as the Electoral 
College was not scheduled to meet 
until December 18. 

In light of the foregoing, it is hard 
to see why the Court thought it wise 
to intervene; by doing so, the Jus- 
tices have left the concept of absten- 
tion in tatters. 

e Equal Protection 

No issue was more central to the 
Court’s reasoning than equal protec- 
tion, which it found violated by the 


different methods being used to re- 
count Florida’s ballots.” Yet until 
Bush v. Gore, the Court always had 
viewed equal protection in rather 
narrow terms. 

As everyone agreed, ballots were 
being counted in exactly the same 
manner in each county. What was 
different were the standards across 
counties. Under the Court’s previ- 
ous jurisprudence, intra-county 
equality should have been enough. 
By suddenly requiring inter-county 
equality, the Court may have in- 
creased what is required of govern- 
ment when it comes to treating its 
citizens equally. The first two re- 
ported decisions to consider this 
possibility, however, have held that 
the prior case law remains control- 
ling.”® 

Simultaneously, litigants in dis- 
putes far removed from the mechan- 
ics of voting also have sought to take 
advantage of the Court’s shifting 
view of what the Equal Protection 
Clause requires. Thus, for example, 
Bush v. Gore has surfaced in every- 


thing from criminal prosecutions” 
and personal injury lawsuits”* to 
disability benefit appeals” and zon- 
ing decisions affecting adult enter- 
tainment establishments.*” 

© Due Process 

Although the Court relied prima- 
rily on the Equal Protection Clause 
in its opinion, it also made reference 
to the Due Process Clause. Interest- 
ingly, the Court did not have a scin- 
tilla of evidence before it that any 
citizen’s due process rights had been 
violated. This is not terribly surpris- 
ing given that the only parties be- 
fore the Court were the candidates 
and the recount was not yet com- 
plete. 

By ruling as it did, the Court has 
raised the possibility that plaintiffs 
will be welcomed into federal court 
whenever an untested process— 
even one designed in good faith to 
deal with an emergency—might vio- 
late some party’s due process rights. 
This is rather troubling, for it effec- 
tively ties the hands of the govern- 
ment. Clearly, the more sensible 
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course, and the one that had been 

followed up until Bush v. Gore, is to 

focus on the redress of actual inju- 

ries rather than speculate about 

possible constitutional violations. 
© Separation of Powers 

As a coordinate branch of govern- 
ment, the Supreme Court attempts 
to avoid encroaching on the consti- 
tutional prerogatives and duties of 
Congress. Yet in ruling as it did, the 
Court clearly usurped Congress’s 
power to decide whether to accept 
Florida’s Electoral College votes. 

According to the Court, it inter- 
vened to ensure that Florida’s Elec- 
toral College votes qualified for safe 
harbor treatment under 3 U.S.C. 
§5.*! But as the dissenters pointed 
out, there is nothing magical about 
the safe harbor; missing it simply 
means that Congress can, if it 
chooses, review the state’s Electoral 
College votes.** When one recalls the 
political makeup of the last Con- 
gress, it seems unlikely that it would 
have done so. 

Even if Congress had reviewed 
Florida’s votes and rejected them, 
this provides no justification for the 
Court to have taken action. Article 
II of the Constitution, as modified 
by the Twelfth Amendment and 
implemented by Title 3 of the 
United States Code, makes it clear 
that Congress oversees the process 


exclusively. 

That the Court nevertheless chose 
to act provides a basis for federal 
courts to be less sensitive to argu- 
ments predicated on separation of 
powers. Again, whether this is good 
or bad is in the eye of the beholder. 

e Federalism 

During the past two decades, the 
Court has become a champion of 
states’ rights and, as a result, made 
it increasingly difficult to challenge 
state officials and policies in federal 
court. Bush v. Gore certainly is not 
cast from this mold. Indeed, based 
on the Court’s rather loose reason- 
ing, one can imagine federal courts 
being asked to review all sorts of 
state decisions that previously 
would have been off-limits. 

What is particularly troubling 
about the Court’s work is that it con- 
tains no discernible limits. Its will- 
ingness to find federal constitu- 
tional issues in what essentially was 
a state election means that all state 
processes are now, in one way or 
another, a federal concern. This is 
an amazing holding, and one likely 
to cause great mischief. At the same 
time, it is clear that the federal 
courts will quickly grind to a halt if 
they are forced to review even a 
small percentage of the innumer- 
able acts performed every day by 
state and local governments.** 
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Conclusion 

The immediate legacy of Bush v. 
Gore is clear: George Bush sits in 
the White House and his appointees 
are beginning to exert their influ- 
ence on the federal government. The 
future legacy of the Court’s decision 
remains to be seen. It seems likely, 
however, that it will lead to a reex- 
amination of the proper role of the 
federal courts, cause certain estab- 
lished doctrines of federal court 
practice to be rethought, and per- 
haps open the door to claims previ- 
ously understood to be within the 
exclusive province of the state 
courts. 


' Of course, not everyone is convinced 
of the decision’s remarkableness. See, 
e.g., George L. Priest, Reanalyzing Bush 
v. Gore: Democratic Accountability and 
Judicial Overreaching, 72 U. Coro. L. 
Rev. 953 (2001) (suggesting that it did 
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voting records to the federal appellate 
bench (such as U.S. District Judge 
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whose nominations to the Fifth Circuit 
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ciary Committee in 2002); and 6) at- 
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servative lawyer, on the United States 
Civil Rights Commission (see United 
States v. Wilson, 290 F.3d 347 (D.C. Cir.), 
petition for cert. filed Aug. 7, 2002, No. 
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consideration is limited to the present 
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prise: The Supreme Court’s Habeas Re- 
form, 83 Cau. L. Rev. 485 (1995) 
(demonstrating how the Court’s effort 
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FEDERAL COURT MANUAL QUESTIONNAIRES 


An Invaluable Source of Information 
for Litigators in Federal Court 


by Jerry M. Gewirtz 


itigators in federal court frequently have ques- 
tions concerning the practices and procedures 
of the federal judges assigned to their cases. For 
example, federal practitioners often seek infor- 
mation regarding a wide range of issues relative to judi- 
cial practices and procedures including the following: 

1) The court’s policy concerning communications with 
the judge’s staff, including whether it is appropriate to 
telephone chambers regarding questions of procedure on 
pending matters and whether it is appropriate to tele- 
phone chambers regarding the status of pending matters; 

2) The court’s civil pretrial procedures, including the 
matters typically discussed at preliminary pretrial hear- 
ings and conferences, the motion practice of the court, the 
ability of counsel to call the court concerning disputes 
arising during depositions, and the policy/practice of the 
court regarding the use of alternative dispute resolution 
devices; 

3) The court’s criminal pretrial procedures, including 
the matters typically discussed at preliminary pretrial 
conferences in criminal cases; 

4) The court’s policy concerning nolo contendere or 
Alford pleas and the court’s policy concerning plea ar- 
rangements that involve sentencing recommendations; 
and 

5) The court’s trial procedures including voir dire, open- 
ing statements, use of experts, filing of trial briefs, sched- 
uling of trial dates, procedures for use of demonstrative 
aids, procedures for objections, and jury procedures, in- 
cluding the ability of jurors to take notes and ask ques- 
tions either orally or in writing. 

Although federal practitioners are well advised to re- 
view the federal rules, local rules, case law, and any dis- 
covery practice manuals that may exist in their district,' 
these sources of information do not completely address 
each of the practices and procedures of the individual 
federal judges. Indeed, Fed. R. Civ. P. 83(b) expressly rec- 
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ognizes that “A judge may regulate practice in any man- 
ner consistent with federal law, rules adopted under 28 
U.S.C. §§2072 and 2075, and local rules of the district.” 
Accordingly, because the judicial practices and procedures 
may vary from one judge to another judge even within 
the same district, it is particularly important that 
litigators become familiar with the individual practices 
and procedures of the judge before whom they are ap- 
pearing in federal court. 

In an effort to address the judicial practices and pro- 
cedures of the federal judges in the State of Florida, the 
Federal Court Practice Committee of The Florida Bar 
annually publishes the Federal Court Manual Question- 
naires, which contains completed judicial questionnaires 
from most of the federal judges in the Middle, Southern, 
and Northern districts of Florida. These completed ques- 
tionnaires include a wealth of information and describe 
the individual practices and procedures of the federal 
judges responding to the judicial questionnaires.” The 
Federal Court Manual Questionnaires also allows the 
judges the opportunity to make any additional observa- 
tions and recommendations which may be of assistance 
to counsel who appear before the judges in federal court. 
Finally, the Federal Court Manual Questionnaires also 
affords the judges the opportunity to furnish biographi- 
cal information as well as model case management and 
scheduling orders. 

The Federal Court Manual Questionnaires is published 
once a year in book form, and is also maintained elec- 
tronically on the Web site of the Federal Court Practice 
Committee of The Florida Bar. The committee’s Web site 
can be located through The Florida Bar’s online home 
page, www.flabar.org, by linking to the “Organization” di- 
rectory and accessing the Federal Court Practice Com- 
mittee under “Standing Committees.” 

As of the date of the publication of this article, approxi- 
mately 70 U.S. district judges and U.S. magistrate judges— 
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in the Middle, Southern, and North- 
ern districts of Florida—have al- 
ready completed the detailed judicial 
questionnaires. In addition, the Fed- 
eral Court Practice Committee is in 
the process of updating and expand- 
ing the Federal Court Manual Ques- 
tionnaires to also include completed 
questionnaires from additional fed- 
eral judges, including judges serv- 
ing on the U.S. Court of Appeals for 
the Eleventh Circuit. 
The questionnaires 
for the appellate judges 
serving on the U.S. j 
Court of Appeals for the 
Eleventh Circuit are tai- 
lored to appellate prac- 
tice and procedure. © 
These questionnaires 
seek to elicit informa- 
tion concerning a vari- 
ety of issues, including 
the circuit judge’s policy 
regarding communica- 
tions with the court’s 
staff; suggestions re- 
garding effective oral 
advocacy before the 
Eleventh Circuit; obser- 
vations regarding ques- 
tions from the bench 
during oral argument; 
advice regarding effec- 
tive appellate briefs; 
suggestions regarding 
requesting en banc 
hearings; observations 
concerning the differ- 
ences and/or similari- 
ties between successful 
advocacy in trial courts 
and successful advocacy in appellate 
courts; and any other recommenda- 
tions for members of the federal bar 
relative to appellate practice in the 
U.S. Court of Appeals for the Elev- 
enth Circuit. Some of the circuit 
judges, in responding to the ques- 
tionnaires, have also furnished ar- 
ticles they have authored on the 
subject of appellate practice.* 
Although each of the completed 
questionnaires is unique and must 
be reviewed to ascertain the prac- 
tices and procedures of the indi- 
vidual federal judges, there are at 
least some common themes that can 
be gleaned from the judicial surveys. 


Judges, both at the trial and appel- 
late level, expect that: 1) counsel will 
be prepared and thoroughly famil- 
iar with the evidence at trial and the 
record on appeal; 2) counsel will di- 
rectly and precisely answer ques- 
tions from the court; 3) counsel will 
be forthright; 4) counsel will com- 
ply with any applicable federal 
rules, local rules, and case manage- 
ment and scheduling orders; 5) 


counsel will prepare well-written 
briefs that state the facts accurately, 
clearly, and succinctly, and discuss 
the relevant legal precedent; 6) 
counsel will read the cases cited in 
the briefs and accurately represent 
the holdings of the cases; and 7) 
counsel will be courteous, polite, and 
professional and exercise appropri- 
ate courtroom decorum. A number 
of the appellate judges, in address- 
ing oral argument, have also sug- 
gested that counsel should be pre- 
pared to answer questions from the 
bench rather than summarize what 
is already in the briefs, and that 
counsel should recognize that the 


judges asking the questions are be- 
ing helpful by directing counsel to 
those portions of the case that are 
of concern to the court. As some of 
the appellate judges have observed, 
by addressing the concerns of the 
inquiring judges, counsel has the op- 
portunity to clarify applied points 
of law and advocate the client’s le- 
gal position. 
In conclusion, the Federal Court 
Manual Question- 
naires provides an in- 
valuable source of in- 
| formation concerning 
= the individual prac- 
* tices and procedures 
of numerous federal 
judges serving the 
State of Florida. In 
addition, the Federal 
Court Manual Ques- 
tionnaires provides 
keen insights and 
suggestions by the ju- 
diciary to enhance 
the skills and perfor- 
mance level of practi- 
tioners in federal 
court. Litigators in 
federal court would 
be well advised to 
avail themselves of 
this wealth of infor- 
mation which has 
been voluntarily — 
and graciously —fur- 
nished by the judi- 
ciary. O 


' There is an excel- 
Joe McFadden lent handbook on civil 
discovery practice in the 
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US. District Court for the Middle Dis- 
trict of Florida which was revised and 
approved in 2001 by the Advisory Com- 
mittee on Local Rules and the Magis- 
trate and District Judges of the Middle 
District of Florida. 

? Attached to this article is a sample 
questionnaire for the US. District Judges 
in the Middle, Southern, and Northern 
districts of Florida. (The judicial ques- 
tionnaire for the U.S. Magistrate Judges 
is substantially similar, although not 
identical, to the sample questionnaire for 


the US. District Judges.) As is reflected 
in the sample judicial questionnaire, the 
information provided by the judiciary is 
not binding on any judge or court official 
and may not be relied upon for 
precedential purposes. Nonetheless, the 
information contained in the completed 
questionnaires is highly instructive rela- 
tive to the judicial practices and proce- 
dures of the individual federal judges. 

3 As of the date this article went to press, 
two circuit judges had submitted articles 
they had authored on the subject of appel- 


late practice. Judge Stanley F. Birch, Jr., 
of the U.S. Court of Appeals for the Elev- 
enth Circuit, in responding to the ques- 
tionnaire, has referenced and attached an 
article he has revised and distributed over 
the years entitled, “Helpful Hints” on Ap- 
pellate Practice. Judge Joel F. Dubina, of 
the U.S. Court of Appeals for the Eleventh 
Circuit, in responding to the question- 
naire, has referenced and attached an ar- 
ticle he has authored entitled, How to Liti- 
gate Successfully in the United States 
Court of Appeals for the Eleventh Circuit. 


Sample Judicial Questionnaire for United States District Judge 


The following information has been secured 
by voluntary questionnaire from the judiciary. 
This information is not binding on any judge or 
court official and may not be relied upon for 
precedential purposes. 


Name of United States District Judge: 
Location of Chambers: 

Phone Number: 

Assigned Courtroom: 


1. Staff: 

Scheduling Assistant/Secretary: 

Courtroom Deputy: 

Phone Number: 

Law Clerks: 

What is your policy regarding communication 
with staff [/e., Do you permit counsel to contact 
assigned law clerks?]: 

Is it appropriate to telephone Chambers re- 
garding questions of procedure on pending mat- 
ters? Yes No 

Is it appropriate to telephone Chambers re- 
garding the status of pending matters? Yes No 
Docketing Clerk: 

Phone Number: 
2. Civil Pretrial Procedures: 
A. Preliminary Pretrial Hearings: 

Do you conduct preliminary pretrial hearings? 
Yes No 

If YES, what matters do you typically discuss 
during preliminary pretrial hearings? 

If NO, do you refer preliminary pretrial hear- 
ings to a United States magistrate judge? Yes 
No 
B. Motion Practice: 

Should courtesy copies of pleadings and 
motions be forwarded to chambers? Yes No 

Should copies of cases cited in motions and 
memoranda be forwarded to chambers? Yes No 

If so, should copies be attached to the mo- 
tions or memoranda? 

If copies of these cases are submitted, do you 
accept copies which have portions highlighted 
by counsel? 

Do you allow telephonic hearings? Yes No 

What can an attorney do to call attention toa 
pending motion of particular importance to ex- 
pedite ruling? 

Will you entertain motions in limine prior to 
trial? 

Yes No 

If you will consider motions in limine prior to 
trial, how far in advance should they be filed? 

Do you regularly set aside time during a given 
week/month for hearings on motions? Yes No 

if YES, when is your normal hearing date/ 
time? 

What are your procedures concerning ex- 
parte temporary restraining orders? 

Do you hear preliminary injunction motions 
yourself? 

Yes No 

If NO, do you routinely refer preliminary in- 
junctions for report and recommendation by a 
U.S. magistrate judge? Yes No 

lf YES, do you limit the hearing to argument 
of counsel? Yes No 


If NO, what are your procedures for the re- 
ceipt of evidence during a hearing on a prelimi- 
nary injunction? 

What is your practice concerning oral argu- 
ments of dispositive motions? 

C. Settlement: 

What is your policy/practice regarding the use 
of alternative dispute resolution devices such as 
court-annexed, nonbinding arbitration and me- 
diation? 

Do you personally conduct settlement discus- 
sions? 

Yes No 

If YES, under that circumstances? 

D. Discovery: 

Do you refer discovery matters to a U.S. mag- 
istrate judge? Yes No 

When dispute arises during a deposition, is it 
appropriate to call the magistrate judge’s cham- 
bers to seek an immediate ruling? Yes No 
E. Pretrial Conference: 

Do you personally conduct pretrial confer- 
ences in your cases? Yes No 

If YES, do you have a standing order regard- 
ing pretrial conference? Yes No 

lf YES, please attach a copy. 

3. Criminal Pretrial Procedures: 
Do you personally conduct preliminary pretrial 
conferences in criminal cases? Yes No 

if YES, what matters do you typically discuss 
during a preliminary pretrial conference? 

If NO, do you refer preliminary pretrial con- 
ferences to a U.S. magistrate judge? Yes No 

Do you have a policy regarding the timing of 
disclosure of Jencks Act material? Yes No 

lf YES, what is your policy? 

4. Policy Concerning Pleas: 

What is your policy concerning nolo conten- 
dere or Alford pleas? 

What is your policy concerning plea arrange- 
ments that involve sentencing recommenda- 
tions? 

5. Trial: 
A. Trial Dates: 

Do you grant trial dates certain? Yes No 

lf YES, under what circumstances will you 
grant trial date certain? 

If a case is not reached during the scheduled 
trial term, will the trial date be automatically re- 
scheduled on your next trial docket? Yes No 

If NO, what is your practice or procedure re- 
garding rescheduling trials which are not reached 
on a trial docket? 

What is your policy regarding notice of being 
called for trial during a trial docket? 

B. Trial Briefs: 

Do you require trial briefs in jury trials? Yes 
No 

Do you require trial briefs in bench trials? Yes 
No 

What are your requirements for trial briefs? 

When are trial briefs due? 

Do you require proposed findings of fact and 
conclusions of law to be filed in bench trials? 
Yes No 

lf YES, when do you require the proposed 
findings of fact and conclusions of law to be filed? 

Should findings of fact and conclusions of law 
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filed in connection with a bench trial also be sub- 
mitted to Chambers on a disk? Yes No 

When do you require parties to file proposed 
jury instructions? 

Where standard jury instructions are avail- 
able, do you prefer that attorneys submit con- 
densed versions of the standard instructions? 
Yes No 

Should jury instructions also be submitted to 
Chambers on a computer disk? Yes No 
C. Voir Dire: 

Do you permit counsel to conduct voir dire? 
Yes No 

If YES, what guidelines or restrictions must 
counsel follow when conducting voir dire? 

If judge conducts voir dire, can parties sub- 
mit proposed voir dire questions? Yes No 

lf YES, when should such questions be sub- 
mitted? 

What are your preemptory challenge proce- 
dures? 

In multiple party cases, do you grant each 
party three preemptory challenges? Yes No 

If NO, do you limit each side [i.e., plaintiff/ 
defense] a total of three preemptory challenges 
to be shared? 

Yes No 

Do you allow back striking during jury selec- 
tion? 

Yes No 
D. Opening Statement: 

Do you have any standard time limits imposed 
upon counsel? Yes No 

lf YES, what are the time limits? 

Can exhibits be used in opening statements? 

Yes No 

Do you allow plaintiffs to make a rebuttal dur- 
ing opening statements? Yes No 
E. Use of Expert: 

Do you conduct Daubert hearings prior to 
trial? 

Yes No 
F. Procedure for Use of Videotapes, Trial Graph- 
ics, Depositions and Demonstrations: 

What, if any, procedural requirements do you 
have relative to the use of videotapes, trial graph- 
ics, depositions and demonstrations? 

G. Procedure for Objections: 

What, if any, procedures do you have con- 
cerning objections at trial? 
H. Jury Procedures: 

Do you permit jurors to take notes? Yes No 

Do you permit jurors to ask questions either 
orally or in writing? Yes No 

If YES, under what constraints and restric- 
tions? 

6. Sentencing: 

Do you allow the submission of sentencing 
memoranda? Yes No 

If YES, under what circumstances do you al- 
low such submission? 

Do you divulge the probation officer's sen- 
tencing recommendation? Yes No 
7. Observations/Recommendations: 

What, if any, other observations or sugges- 
tions do you have for members of the Bar rela- 
tive to appearing before you in federal court? 
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Entertainment, Arts and Sports Law 


An Athlete’s Right of Publicity 


ne of the more valuable 

assets a celebrity-ath- 

lete may possess is his 

or her identity or per- 
sona.' This asset may be of consid- 
erable and lasting value, because 
when one’s ability to play the game 
wanes, the marketing power of one’s 
persona might not. Stars like 
Arnold Palmer, Peggy Fleming, Ri- 
chard Petty, Martina Navratilova, 
and George Foreman continue to 
appear in endorsement advertise- 
ments long after their peak per- 
forming days in sports are over. 
Meanwhile, past sports figures like 
“Shoeless” Joe Jackson, Vince 
Lombardi, and Dale Earnhardt 
continue to have significant mar- 
keting value after their deaths. 
How does one protect the use of his 
or her persona from wrongful ap- 
propriation? What limits apply to 
that protection? 

The tort of appropriation has two 
fundamental branches: the right to 
privacy and the right of publicity.’ 
The difference between the right to 
privacy and the right of publicity is 
substantial. The right of publicity 
has its roots in the common law tort 
of appropriation and protects the 
economic interest one has in his or 
her name.’ On the other hand, the 
right to privacy protects against un- 
reasonable intrusion upon seclu- 
sion, the public disclosure of private 
facts, and false light in the public 
eye.‘ It is arguable that the line be- 
tween publicity and privacy rights 
lies between prevention of unjust 
enrichment by a party who would 
appropriate one’s persona for profit, 
and protection of one’s dignity and 


by Brian M. Rowland 


The tort of 
appropriation has 
two fundamental 

branches: the right 
to privacy and the 
right of publicity. 
The difference 
between the two is 
substantial. 


state of mind.° This article will ex- 
plore the formation of the right of 
publicity and how it has applied to 
sports figures. It will seek out the 
parameters of generally available 
protection based on various case 
law and will examine how the right 
of publicity is protected under 
Florida law. 


Origins of the Right 

As early as 1891, the U.S. Su- 
preme Court recognized a person’s 
right to the use of his or her own 
name.® One of the earliest cases to 
test and expand this concept in a 
commercial setting was Edison v. 
Edison Polyform Mfg. Co., 67 A. 392 
(N.J. Ch. 1907). Inventor Thomas 
Edison developed a pain relief for- 
mula he called “Polyform.” He as- 
signed rights to the formula in 1879 


for $5,000. After several failures by 
the assignee to market the product, 
the formula ended up in the hands 
of a New Jersey company operat- 
ing under the name of “Edison 
Polyform.” This company success- 
fully marketed the formula in the 
Chicago area. On the bottle’s label 
was a picture of Thomas Edison and 
the caption: “Edison’s Polyform. I 
certify that this preparation is com- 
pounded according to the formula 
devised and used by myself. Thos. 
A. Edison.”’ Edison testified that he 
never authorized the use of the pic- 
ture and never authored the certifi- 
cation. The New Jersey Court of 
Chancery granted Edison the in- 
junction and stated that “[i]fa man’s 
name be his own property . . . it is 
difficult to understand why the pe- 
culiar cast of one’s features is not 
also one’s property, and why its pe- 
cuniary value, if it has one, does not 
belong to its owner, rather than to 
the person seeking to make an un- 
authorized use of it.”* 

Edison focused upon the right for 
Thomas Edison to control the use 
of his name and an injunction is- 
sued to protect that right. The court 
did not consider any economic ben- 
efit denied or financial harm in- 
curred by Edison. 

Through the first half of the 20th 
century, publicity-based lawsuits 
were filed based upon rights to pri- 
vacy, and courts would allow 
unconsented use of a person’s im- 
age where the person had attained 
fame. Typical of this was the 1941 
case of Davey O’Brien. O’Brien was 
a famous college football player who 
sued to recover for the use of his 
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persona on a calendar that adver- 
tised Pabst beer.° O’Brien claimed 
he would never lend his name to ad- 
vertise alcohol, but the court denied 
relief, stating that he had lost his 
right to privacy by his prior achieve- 
ment of fame.'° 

In 1953, the right of publicity was 
at last formally recognized in Haelan 
Laboratories v. Topps Chewing Gum, 
202 F.2d 866 (2d Cir. 1953)."' In 
Haelan, the plaintiff entered into an 
exclusive agreement with a profes- 
sional baseball player to have the ex- 
clusive right to use the player’s pho- 
tograph in connection with the sale 
of the plaintiff’s gum. Soon after, the 
defendant, a competing chewing gum 
company, intentionally induced the 
same baseball player to enter into a 
similar exclusive agreement. The 
defendant contended that the agree- 
ments were merely releases from li- 
ability from suit under the ball 
player’s right to privacy and that this 
right was a personal right and not 
assignable.’ The court rejected the 
notion and instead declared that 
“It]his right might be called a ‘right 
of publicity.’ For it is common knowl- 
edge that many prominent persons 
(especially actors and ball-players), 
far from having their feelings 
bruised through public exposure of 
their likenesses, would feel sorely de- 
prived if they no longer received 
money for authorizing advertise- 
ments, popularizing their counte- 
nances, displayed in newspapers, 
magazines, busses, trains and sub- 
ways.”'® Haelan thereby distin- 
guished the right of publicity from 
the right to privacy. 

The bifurcation of the tort of appro- 
priation into a right of publicity (a 
proprietary right), and privacy (a dig- 
nitary right),'‘ is illustrated by com- 
paring two landmark articles. Privacy 
issues were explored by Louis 
Brandeis and Samuel Warren in the 
famous 1890 article The Right To Pri- 
vacy. The authors discussed the right 
in the context of protecting one’s in- 
dividual solicitude and privacy from 
“(glossip, no longer the resource of the 
idle [but now a trade] .. . only pro- 
cured by intrusion upon the domes- 
tic circle.” The Right To Privacy set 
forth the notion that such privacy 


When an 
advertiser recreates 
a photograph by way 
of a hand sketch and 

uses it in a print 
advertisement, it has 
been found to 
infringe the right of 
publicity of an athlete. 


rights are not founded in contract, but 
are naturally occurring rights against 
the world protecting the “private life, 
habits, acts, and relations of an indi- 
vidual [with no connection to] his fit- 
ness for public office.”"° Over half a 
century later, Melville Nimmer, in his 
article The Right of Publicity, wrote 
that a violation of the right of public- 
ity involved unjust enrichment or 
profitable appropriation and exploi- 
tation.'’ Nimmer identified the 
proper test for infringement of the 
right of publicity to be “identifiabil- 
ity.”"* Thus, according to Nimmer, if 
the identity of the person claiming 
infringement cannot be ascertained 
in the allegedly infringing work, there 
is no cause of action. 

Under current law, four elements 
of appropriation of identity consti- 
tuting infringement to the right of 
publicity have been established.’® 
The elements are: taking, identifi- 
cation, benefit to the appropriator, 
and lack of consent.”’ A taking de- 
mands that third parties recognize 
the identity and act in a manner 
that tangibly benefits the taker.”! 
The person whose image is appro- 
priated must be objectively identi- 
fiable.*” As well, a benefit to the ap- 
propriator must accrue before a 
legal claim arises,” and the use 
must be nonconsensual.™ 


Parameters of the 
Right of Publicity 
With the right to prevent the un- 
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authorized use of a persona estab- 
lished, the ability to manage the 
persona or defend against its mis- 
use is aided by knowledge of the 
right’s parameters. The courts and 
statutes seem apprehensive to cre- 
ate a list of specifically protected 
rights to publicity, because a finite 
list of protected elements of one’s 
identity would only invite market- 
ers to discover new ways to appro- 
priate.” The court in Abdul-Jabbar 
v. General Motors Corp., 85 F.3d 407 
(9th Cir. 1996), stated that “[a] rule 
which says that the right of public- 
ity can be infringed only through the 
use of nine different methods of ap- 
propriating identity merely chal- 
lenges the clever advertising strat- 
egist to come up with the tenth.” 
Instead, the courts have established 
the rough boundaries of the right of 
publicity through some of the follow- 
ing examples. 

e What is required to identify the 
persona? 

The identifiability test set forth 
by Nimmer begs the question of 
what must be identified, and of what 
it must be identified with. “Although 
the right began as a protection for a 
[person’s name and image] ... it is 
now generally understood to cover 
anything that suggests the 
plaintiff’s personal identity.””’ Case 
law has developed to determine 
what suggests the plaintiff’s per- 
sonal identity. 

When an advertiser recreates a 
photograph by way of a hand sketch 
and uses it in a print advertisement, 
it has been found to infringe the right 
of publicity of an athlete.”* For ex- 
ample, in Newcombe v. Adolf Coors 
Co., 157 F.3d 686 (9th Cir. 1998), the 
Adolf Coors Company, owners of 
Killian’s Irish Red Beer, published 
an advertisement in Sports Illus- 
trated that featured a drawing of an 
old-time baseball game. Donald 
Newcombe, a former Negro league 
pitcher, saw the ad and filed suit.” 
Comparing the advertisement’s 
drawing to an old newspaper photo- 
graph of Newcombe, the court noted 
that they were “virtually identical, 
as though the black and white photo 
had been traced and colored in.”*° 
The pitcher’s number had been 
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changed from “36” to “39,” and the 
color of the bill of his hat had also 
been changed. In finding a genuine 
issue of fact in dispute, the court 
denied summary judgment for the 
defendant, and held that even 
though the pitcher’s facial features 
were not clear, he was identifiable 
as Newcombe by his stance, by the 
wrinkles in the uniform pants, by 
the darkness of tone of his skin, and 
by the similarity of the uniform 
numbers (notably the ease with 
which an artist could invert a “6” to 
make it a “9”).*! The court found that 
there was no genuine issue of mate- 
rial fact as to whether Newcombe’s 
identity was used in the advertise- 
ment and reversed the district 
court’s grant of summary judgment 
in favor of the defendant.*” 

Can the sports figure seek protec- 
tion if the appropriator even more 
indirectly alludes to the persona? 
The Ninth Circuit Court of Appeals 
found in Motschenbacher v. R.J. 
Reynolds Tobacco Co., 498 F.2d 821 
(9th Cir. 1974), that the identifiabil- 
ity of a race car driver can be in- 
ferred by the “distinctive decora- 
tions on the car” even when the 
driver’s face was not seen and his 
race car number had been 
changed.** 

Turning from appropriation of the 
image to the name, basketball star 
Kareem Abdul-Jabbar has twice 
filed suit to protect his name. Inter- 
estingly, the first suit did not involve 
his present name, it concerned the 
name by which he was identified 
through his years at UCLA and in 
his early years in the NBA: Lew 
Alcindor. Abdul-Jabbar v. General 
Motors Corp. centered around a tele- 
vision advertisement General Mo- 
tors ran during the 1993 NCAA 
men’s basketball tournament, which 
created an association between the 
three consecutive years of Alcindor’s 
being named most outstanding 
player in the NCAA tournament, 
and the same number of consecutive 
years (three) that the Oldsmobile 88 
had been named Consumer Digest’s 
“Best Buy.” The commercial showed 
no visual image of Alcindor, the per- 
son, it only showed a graphic of the 
name.** The appellate court ad- 


dressed the question of whether an 
individual has a right to publicity 
in his or her former name. 

The district court ruled against 
Abdul-Jabbar, finding that he had 
abandoned his use of the name and 
therefore General Motors’ use of it 
could not be construed as an en- 
dorsement. The appellate court re- 
versed and remanded, stating that 
the “right of publicity protects ce- 
lebrities from appropriations of 
their identity not strictly definable 
as ‘name or picture.”* The court 
held that “by using Alcindor’s record 
to make a claim for its car—like the 
basketball star, the Olds 88 won an 
‘award’ three years in a row, and like 
the star, the car is a ‘champ’ and a 
‘first round pick’—GMC has argu- 
ably attempted to ‘appropriate the 
cachet of one product for another’.”*® 
This means that a person’s former 
name can remain attached to his or 
her persona and warrant protection 
when the appropriator sufficiently 
attempts to link its product to that 
name. 

Kareem Abdul-Jabbar’s next foray 
into the courtroom concerned the 
use of his name by Karim Abdul- 
Jabbar, a running back for the Mi- 
ami Dolphins. The case settled out 
of court with the latter agreeing to 
use only ‘Abdul’ for publicity pur- 
poses.*’ This settlement reflects the 
current state of the law as Kareem 
Abdul-Jabbar gained only a conces- 
sion for occasions when Karim 
Abdul-Jabbar’s name would be used 
in commerce.* Unless the use of an 
identical name carries with it an 
independent tort, there is no exclu- 
sive right to the mere use of a 
name.*® 

It follows from the preceding 
cases that if a commercial or print 
advertisement showed the heavily 
tattooed arm of an African-Ameri- 
can male playing basketball, Den- 
nis Rodman would likely be able to 
sue for appropriation of identity. Ac- 
cording to the Ninth Circuit, if such 
an image portrays characteristics 
sufficiently distinct, there may in- 
deed exist a cause of action. 

¢ Can an athlete get “used” by the 
news? 

It is well settled that use of a 


player’s persona for news reporting 
purposes is not an infringement of 
the right of publicity.*® This is 
obviously so, as countless images 
are exposed daily via various news 
sources. Despite this First 
Amendment protection, limits do 
exist pertaining to the use of 
newsworthy images of sports 
figures. 
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On occasion, news entities use 
video clips, sound bites or photo- 
graphs from their news items for use 
in other commercial contexts. In Joe 
Montana v. San Jose Mercury News, 
35 U.S.P.Q.2d 1783 (Cal. App. 1995), 
the question arose as to whether a 
newspaper may republish its front 
sports page and sell it for a profit. 
The San Francisco 49ers had won 
their fourth Super Bowl. The follow- 
ing day, the newspaper published a 
“Souvenir Section” devoted exclu- 
sively to the 49ers as a “team of des- 
tiny,” with an artist’s drawing of 
Montana’s image was on the front 
page." At a later date, the front page 
was produced in poster form and 
sold to the general public. Montana 
thereafter filed suit for common law 
and statutory commercial misappro- 
priation of his name, photograph, 
and likeness.*” 

The issue before the court was 
whether there was an infringement 
of Montana’s right of publicity or if 
the republication was entitled to 
First Amendment protection. The 
court looked to prior case law that 
stood for the proposition that “a 
person’s photograph originally pub- 
lished in one issue of a periodical 
as a newsworthy subject ... may be 
republished subsequently in an- 
other medium as an advertisement 
for the periodical itself, illustrating 
the quality and content of the peri- 
odical, without the person’s written 
consent.”** Citing several other sup- 
porting cases, the court recognized 
that “the right of publicity has not 
been held to outweigh the value of 
free expression,” and “[a]dvertising 
to promote a news medium ... is 
not actionable under an appropria- 
tion of publicity theory so long as 
the advertising does not falsely 
claim that the public figure endorses 
that news medium.”* Therefore 
Montana lost his claim because the 
poster did not constitute an endorse- 
ment of the San Jose Mercury News 
by him. 

It follows from Montana that the 
media may not take the athlete’s 
image from its use in a newsworthy 
context for use in commercial ma- 
terials if the image is an unautho- 
rized endorsement. However, the 
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Whether in the 
context of news or 
self-promotion, if 
rights to broadcast 
play-by-play are not 
secured, the media is 
restricted to showing 
only segments of a 
performance. 


media can use the formerly news- 
worthy image for self-promotion 
otherwise. This is evident by the 
daily use of once newsworthy sports 
footage in self-promotional an- 
nouncements for ESPN and local 
television station sportscasts. 

Another area of concern is where 
the line is drawn between mere re- 
porting of a story and an actual play- 
by-play account, such that the 
broadcast remains news and not 
something more. 

The U.S. Supreme Court decided 
in Zacchini v. Scripps-Howard 
Broadcasting Co., 433 U.S. 562 
(1977), that the First Amendment 
does not entirely shield a news out- 
let from a performer’s state law 
right of publicity.“ In so holding, the 
Court recognized inter alia that the 
broadcast of a film of Zacchini’s en- 
tire human cannonball act posed “a 
substantial threat to the economic 
value of that performance .. . since 
if the public can see the act free on 
television it would be less willing to 
pay to see it at the fair .. . [because] 
the broadcast goes to the heart of 
petitioner’s ability to earn a living 
as an entertainer.””’ 

Whether in the context of news or 
self-promotion, if rights to broadcast 
play-by-play are not secured, the 
media is restricted to showing only 
segments of a performance, not an 
entire performance. The Zacchini 
ruling has the effect of limiting news 
organizations from unauthorized 


broadcast of an entire event, thus 
preserving play-by-play rights that 
would otherwise be eroded. 

e Is there protection for resale of 
officially licensed images? 

The “first sale doctrine” operates 
to limit intellectual property rights 
such that once a copyright owner 
transfers ownership to a buyer, it is 
not an infringement of the copyright 
for the buyer to sell the work to an- 
other.** Put another way, the doc- 
trine means that once the copyright 
owner “consents to the sale of par- 
ticular copies of his work, he may 
not thereafter exercise the distribu- 
tion right with respect to such cop- 
ies.”*° This limitation also applies to 
the common law right of publicity.” 

In Allison v. Vintage Sports 
Plaques, 136 F.3d 1443 (11th Cir. 
1998), the question before the court 
was whether the defendant’s prod- 
ucts were merely the sports cards 
repackaged on laminated wood, or 
were they products “separate and 
distinct” from the trading cards they 
incorporated.*' The appellate court 
affirmed the district court’s decision 
to grant summary judgment to the 
defendant, declaring that where the 
defendant lawfully purchased sports 
cards, framed and mounted them on 
plaques, and resold them, the first 
sale doctrine operates as a defense.” 

In the wake of Allison, one may 
sell off their lawfully acquired col- 
lection of Baseball Trading Cups.*° 
However, what appears impermis- 
sible is for one to incorporate those 
into another product, like a giant 
wall clock, where the clock is the 
primary or ‘separate and distinct’ 
item purchased. The fair use doc- 
trine applies to the cups as cups, not 
as elements of a different product. 


The Right of Publicity 
Under Florida Law 

FS. §540.08 sets forth a cause of 
action for the appropriation of one’s 
image under a right of publicity 
theory.*' The statute prohibits the 
nonconsensual printing, publishing, 
displaying, or other public use of 
“the name, portrait, photograph, or 
other likeness of any natural per- 
son” in trade or for commercial pur- 
pose.*° 
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The statute provides for several ex- 
ceptions to the general rule. Excep- 
tions include use of a persona as 
part of a presentation having a cur- 
rent or legitimate public interest, 
use where the persona cannot be 
identified, and use by consent.** Fur- 
ther, the law allows an exception 
from liability when the person 
whose persona has been appropri- 
ated has been dead for over 40 
years.*” 

A cause of action vests in the per- 
son whose image is appropriated, or 
a firm or corporation authorized in 
writing to license the use of a 
person’s image.* If the person is de- 
ceased, rights inhere in a firm or 
corporation authorized to license the 
decedent’s persona, or the decedent’s 
surviving spouse or surviving chil- 
dren.*®® A person with standing to 
sue may bring an action to enjoin 
the publication, display, broadcast, 
or other public use, and may recover 
for any loss or injury from the ap- 
propriation, including reasonable 
royalties, and punitive or exemplary 
damages.® The remedies allowed 
are in addition to, not in limitation 
of, any remedies available under 
common law rights against the in- 
vasion of privacy.®! 

There is no wealth of case law un- 
der Florida’s right of publicity stat- 
ute concerning sports figures. How- 
ever, in NFL v. The Alley, Inc., 624 F. 
Supp. 6 (S.D. Fla. 1983), the court 
held inter alia that the statutory 
right of publicity was not violated 
when a Miami-area sports bar in- 
tercepted the satellite signals dur- 
ing blacked-out Dolphins games and 
displayed them to the paying pub- 
lic at their lounges. The court rea- 
soned that the Dolphins’ players 
weren't protected by the statute be- 
cause the defendant did not use 
their images to promote a commer- 
cial product or service.® The court 
also reasoned that the players 
waived protection under §540.08 
because of their contractual consent 
to appear in game telecasts. 

Other case law interprets the pa- 
rameters of the Florida statute. In 
Loft v. Fuller, 408 So. 2d 619 (Fla. 
4th DCA 1981), a pilot was killed in 
an airline crash; his widow sued 


The right of publicity 
is law that demands 
flexibility, and the 
specific ways in 
which one’s persona 
can be appropriated 
for commercial use 
are not spelled out 
by statute. 


claiming that the pilot’s image had 
been appropriated for the sale of a 
book about the crash.® The court 
denied relief holding that the 
nonconsensual use of an individual’s 
persona came under the purview of 
the statute only when such use “di- 
rectly promote(s] the product or ser- 
vice of the publisher.”® 


Conclusion 

Interestingly, the right of public- 
ity is law that demands flexibility, 
and the numerous specific ways in 
which one’s persona can be appro- 
priated for commercial use are not 
spelled out by statute. Instead, the 
law is largely designed to adapt to 
the changing techniques of market- 
ers and the channels by which they 
promote goods. This is evident as the 
law has been applied to tonic bottles 
in Edison, print in Newcombe and 
Montana, and television in Abdul- 
Jabbar. Certainly, if not already, it 
will extend to appropriation of the 
persona on Internet Web sites. 

However far the law reaches to af- 
fect modern modes of communica- 
tion, it remains rooted in the fun- 
damental concepts of its origin. 
Currently, to avoid appropriation, 
the law concerns itself with the ex- 
ploitative nature of advertisers, 
which Brandeis and Warren feared 
in 1890, by making consent requi- 
site for lawful use of a persona. As 
advertisers promote their goods 
with ever-evolving creativity, the 


brilliance of Brandeis’ and Warren’s 
warnings is revealed. At the same 
time, the law addresses the eco- 
nomic-based reasoning Nimmer 
postulated in 1954, allowing the 
person harmed to recover pecuniary 
losses incident to appropriation. In 
these respects, the right of public- 
ity, as differentiated from the right 
to privacy, exists to prevent the 
nonconsensual commercial use of 
one’s image or persona. 0) 


‘ For brevity, the word “persona” or 
“image” will be used to represent the 
various attributes such as name, voice, 
or likeness that might be ascribed to the 
athlete’s identity. Generic terms will be 
used unless the case or statute pertains 
to a specified feature such as voice, au- 
tograph, photegraph, and so forth. 
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Howard. Special thanks to three-time 
Olympic gold medalist and professor of 
law Nancy Hogshead for her assistance. 

This column is submitted on behalf 
of the Entertainment, Arts and Sports 
Law Section, Louis Tertocha, chair, and 
Theodore R. Curtis, editor. 
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Tax Law 


Florida Homestead Transfers: The Advantages of 
Short-term Qualified Personal Residence Trusts 


state planning involving 
Florida homesteads poses 
special challenges to estate 
planners because of the 
Florida legal requirement providing 
that if the owner is survived by a 
spouse or minor child, the home- 
stead must pass as a life estate to 
the surviving spouse with the re- 
mainder to the owner’s descen- 
dants.' Many clients simply do not 
want their homestead to pass in 
this fashion. The problem cannoi be 
solved through a transfer of the 
homestead to a revocable trust.” 
Accordingly, whenever the 
Florida restriction on devise of the 
homestead applies and there is a 
desire to control the passage of the 
homestead upon death; as a practi- 
cal matter, Florida law compels the 
estate planner to recommend the 
gifting of a remainder interest in 
the homestead to an irrevocable 
trust.® Unless the gift is incomplete 
for gift tax purposes or the home- 
stead is held in a trust which meets 
the technical requirements of the 
regulations under IRC §2702 (i.e., 
a QPRT, discussed below); the value 
of the taxable gift of the homestead 
to the irrevocable trust will be 
deemed to equal the entire value of 
the homestead without reduction 
for the value of the interest retained 
by the donor.‘ This arguably unjust 
valuation brings us to the planning 
opportunities afforded by Qualified 
Personal Residence Trusts (QPRT). 


QPRTs in General 

The QPRT is a well-known and 
often used estate planning device. 
The purpose of the QPRT is to 


by Steven M. Chamberlain 


Short-term QPRTs 
with long-term leases 
provide significant 
advantages over 
long-term QPRTs, 
especially with an 
aggressive gifting 
program. 


achieve a valuation “discount” for 
a gift of the owner’s homestead or 
another personal residence or both. 
Usually the gift is made to a trust 
in which the donor retains a pos- 
sessory right to the residence for a 
term of years, after which the resi- 
dence either continues to be held in 
trust for the benefit of other family 
members or title shifts outright to 
such beneficiaries.° 

From a gift tax perspective, the 
benefit of a QPRT is that the gift is 
measured by subtracting the value 
of what the grantor retained (i.e., 
the possessory interest) from the 
value of the gifted interests in the 
residence, all measured at the time 
of the transfer to the QPRT-° If the 
grantor survives the term, title 
shifts to the remainderman with- 
out additional gift tax conse- 
quences. If the grantor fails to sur- 


vive the term, the net effect is es- 
sentially the same as if there had 
been no transfer in the first place.’ 
Since there is no “downside” if the 
grantor fails to survive the term, 
the technique fits into the category 
of “heads I win, tails we’re even.”® 


The Remainder Interest 

The above discussion is well 
known and noncontroversial in the 
estate planning community. The dif- 
ficulties arise on planning for the 
remainder interest. The primary 
question is how the grantor can con- 
tinue to reside in the residence af- 
ter the term expires. The usual an- 
swer is that the residence can be 
rented to the grantor. Since losing 
control is not particularly palatable 
to many clients, many estate plan- 
ners recommend naming a trust for 
the benefit of the children (or other 
beneficiaries’) as the remainder- 
men. With careful drafting, there is 
no reason why the grantor(s) can- 
not be the trustee(s) of the remain- 
der trust.'° 

The benefits of such an approach 
are impressive. Since the remain- 
der trust can easily be drafted to 
be a grantor trust for federal in- 
come tax purposes,’ the grantor 
can continue to be considered the 
owner of the residence for income 
tax purposes (but without being 
treated as the owner for estate and 
gift tax purposes). Consequently, for 
income tax purposes the lease of the 
residence by the grantor as tenant 
is considered a lease by the owner 
to himself, a nonevent. Thus, the 
grantor can lease the residence 
from the trust after the term ex- 
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pires without adverse income tax 
consequences and can also still have 
the same mortgage interest and ad 
valorem deductions as before, as 
well as qualify for the exclusion from 
gain on sale.” 


The Short-Term QPRT 

Suppose the QPRT is for only two 
years, instead of the typical 10- to 
15-year period. Besides the real- 
world effects (discussed below), 
there are two obvious tax effects. 
The first is that the remainder in- 
terest, and thus the taxable gift on 
formation, is much larger. For ex- 
ample, with a $1 million residence, 
the remainder interest with a two- 
year QPRT would have a value of 
$867,430, as compared to the 
$391,270 value of a twelve-year 
QPRT. The second obvious effect is 
that the risk that the grantor will 
die during the term (and thus that 
the transfer tax benefits will be lost) 
is reduced.'* Thus, short-term 
QPRTs potentially present at least 
one good and one bad tax effect. The 
estate planner must “crunch” the 
numbers to see if such a tradeoff 
makes sense. Let’s turn now to some 
examples to illustrate this point. 

Assuine 1) 60-year-old spouses 
own a $1 million residence with no 
mortgage"; 2) they divide their in- 
terests into an equal tenancy in 
common without rights of survivor- 
ship so as to achieve a 20 percent 
valuation discount; 3) they each 
transfer their half interest to a sepa- 
rate QPRT with a 12-year term”; 4) 
the §7520 interest rate is six per- 
cent; and 5) each spouse retains a 
reversionary right if he or she dies 
during the term.'’ The combined 
value of the gifted remainder inter- 
ests is only $313,016.'* If they each 
survive the term and the residence 
is worth $2 million at that time (.e., 
the residence appreciates at six per- 
cent per year compounded annu- 
ally’’), the net gift tax effect is the 
transfer of a $2 million asset for a 
gift tax value of $313,016. 

Now assume that each spouse sets 
up a two-year QPRT instead. The 
sum of the taxable gifts would be 
$694,944, which represents a reduc- 
tion of only $105,056 from the 


All of the real world 
problems with the 
short-term QPRT 

concept stem from 

the fact that the 
grantor must pay the 
rent (or mortgage 
payments) for a 
longer term. 


$800,000 discounted value of the 
residence. The $694,944 of combined 
taxable gifts with two two-year 
QPRT’s is $381,928 larger than the 
$313,016 of combined taxable gifts if 
the grantors had set up two 12-year 
QPRTs. Is the “price” worth paying? 

Assume each spouse survives the 
two-year term and that both half 
interests pass to the same trust for 
the benefit of their children. Assume 
further that the fair monthly rental 
value is one percent of the value of 
the residence, adjusted annually, the 
value of the residence increases six 
percent annually and the rental re- 
ceipts are invested at a six percent 
compounded rate.”° 

The net effect is that the remain- 
der trust would not only own the 
residence, but it would also own over 
$2.35 million in other assets (as- 
suming no trust distributions) - the 
additional $2.35 million in the re- 
mainder trust arriving at a gift tax 
“cost” of reporting only $381,928 
more in taxable gifts up front as 
compared to using two twelve-year 
QPRT’s. The grantors also avoided 
the risk of including the residence 
in their gross estates during the 
additional 10-year lease period. 

For comparison purposes, if the 
grantors had established two 12- 
year QPRTs and made additional 
taxable gifts of $381,928 up front to 
the remainder trust and if such 
gifted funds earned six percent com- 
pounded annually, the gifted funds 
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would have roughly doubled to 
$768,000, as compared to the $2.35 
million with two two-year QPRT 
and the 10-year lease.”! 

The obvious risk is that the IRS 
will successfully assert that the rent 
paid exceeds the fair rental value 
and that the excess is thus a tax- 
able gift. If the grantor does not dis- 
close the issue on a gift tax return, 
the issue will presumably only arise 
in the context of an estate tax au- 
dit. If properly disclosed on a gift tax 
return, however, the tax risk will be 
limited to the excess rent paid dur- 
ing the three-year statute of limita- 
tions period. Either way, the gift tax 
liability will reduce the gross estate 
and the net transfer tax result is 
preferable to having paid a lower 
rent amount.” 


The Loss of Basis Problem 

From a global tax perspective, the 
only “downside” risk from use of the 
QPRT device is the loss of a step-up 
in basis of the residence on the 
death of the grantor if the residence 
is not included in the grantor’s gross 
estate.”® As is often the case, that 
risk can be controlled once the prob- 
lem is properly identified. 

For QPRT’s established before 
May 16, 1996, the grantor can sim- 
ply purchase the residence from the 
remainder trust. That solution 
eliminates the benefits of the lease 
arrangement, but the proceeds can 
be invested.” 

QPRTs established on or after 
May 16, 1996, must provide that the 
residence may not be sold or trans- 
ferred directly or indirectly to the 
grantor, the grantor’s spouse or an 
entity controlled by either during 
the QPRT term or any time there- 
after in which the controlled entity 
is a grantor trust.” 

Taking a closer look at the regu- 
lation reveals a loophole.” If the 
remainder trust is not a grantor 
trust at the time of the transfer from 
the QPRT, then the remainder trust 
need not prohibit sales to the 
grantor of the QPRT. A nongrantor 
remainder trust can easily be de- 
signed to convert to grantor trust 
status shortly after receiving the 
residence.”’ 
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The Real World 

All of the real world problems 
with the short-term QPRT concept 
stem from the fact that the grantor 
must pay the rent (or mortgage pay- 
ments) for a longer term.”* Whether 
this makes economic sense depends 
on the rest of the grantor’s estate 
plan. 

A useful way to think of the short- 
term QPRT combined with a longer- 
term lease (or purchase money 
mortgage) is that the rent (or inter- 
est) payments are analogous to an 
increase in the available annual 
exclusions. To see this, consider that 
many well-crafted gifting programs 
involve the annual transfer of funds 
to an irrevocable trust for the ben- 
efit of the grantor’s children coupled 
with the use of withdrawal powers 
and “Crummey” letters.” The rent 
(or interest) payments to the re- 
mainder trust accomplish the same 
results without the withdrawal pow- 
ers. The difference between the gift- 
ing program and the rent (or inter- 
est) payments is that the gifting 
program is voluntary and the rent (or 
interest) payments are mandatory. 


Conclusion 

A QPRT is a device to transfer a 
remainder interest in a residence in 
an efficient manner from a gift tax 
perspective. If the grantor dies while 
holding the term interest, the tech- 
nique yields no tax benefit. On the 
other hand, extending the term in- 
terest lowers the value of the re- 
mainder interest, and hence the tax- 
able gift on formation. In setting the 
length of the QPRT term many es- 
tate planners engage in a macabre 
balancing act of guessing when the 
client will die. 

This balancing act is often not the 
optimal strategy. Where the goal is 
to shift as much as possible to the 
ultimate donees free of transfer tax 
and without losing control over the 
gifts, the combination of a short- 
term QPRT with a long-term lease 
from a remainder trust which is a 
grantor trust is often far superior 
to the long-term QPRT, especially 
where the clients are already using 
or contemplating an aggressive gift- 
ing program. 
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1 Fria. Stat. §732.4015(1). 

? Fra. Stat. §732.4015(2). 

3 Fia. Const. art. X, §4(c) provides that 
the homestead may be alienated by 
“mortgage, sale or gift”. Accordingly, care 
should be taken that the transfer be con- 
sidered as a gift for purposes of Florida 
law in order to avoid an argument that 
the transfer to the trust was not valid. 

* The rules of I.R.C. chapter 14 gener- 
ally require the gift of a remainder in- 
terest to be measured as the full value 
of the property if the donee is related to 
the donor. That is, if the beneficiaries 
are not related to the grantor, then the 
pre-chapter 14 rules apply and meeting 
the technical requirements of a QPRT 
would not be necessary. 

5 To be qualified as a QPRT, the trust 
instrument must provide that if the trust 
ceases to qualify as a QPRT (e.g., via 
cessation of use as the grantor’s resi- 
dence or sale of the residence and fail- 
ure to reinvest the proceeds in a replace- 
ment residence within two years) the 
trust assets will be distributed to the 
term holder or the trust will convert to 
a GRAT. Treas. Reg. 25.2702-5(c)(8). 

® Accordingly, it is possible to have a 
“zeroed-out QPRT” by the grantor re- 
taining not only the right to possess the 
residence for the QPRT term, but also 
the right to receive the original value of 
the gift at the end of the QPRT term. 
Together the retained rights equal the 
value of the property transferred, reduc- 
ing the taxable gift to zero. The benefit 
of the arrangement is that the appre- 
ciation passes to the beneficiary free of 
gift tax. The technique may be attrac- 
tive for a client who has already used 
up his or her exemption equivalent. 

* Treas. Reg. §25.2702-6. 

8 Splitting gifts under I.R.C. §2513 of- 
ten reduces the gift tax exposure. How- 
ever, if the grantor dies during the QPRT 
term, the split gift may result in higher 
estate taxes than if the gift had not been 
split because the spouse’s adjusted tax- 
able gifts are not reduced by the gift in- 
cluded in the grantor’s gross estate. Ac- 
cordingly, it is generally preferable to 
avoid split gifts on contributions to a 
QPRT. 

If the election to split gifts is made, 
I.R.C. §2013(a)(2) requires all gifts made 
during the year to be split. To avoid this 
outcome, the spouse can be given a ben- 
eficial interest in the remainder trust. 
Then, the split gift election does not 
apply to the extent the gift may benefit 
the spouse. I.R.C. §2513(a)(1). 

° If only one spouse owns the resi- 
dence, the other could be a beneficiary 
of the remainder trust. 

0 A key is to use ascertainable stan- 
dards per I.R.C. §2041 to avoid holding 
a power invoking inclusion under I.R.C. 
§§2036 or 2038. 

" Cf, I.R.C. §671, et. seq. The grantor 
of a grantor trust is treated as owning 
all of the trust assets and income. The 
trust is thus a “disregarded entity” and 
all transactions between the grantor and 
the trust are ignored for federal income 
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tax purposes. 

2 T.R.C. §121 allows up to $250,000 of 
gain to be excluded from income 
($500,000 on a joint return.) 

18 While beyond the scope of this article, 
where the residence(s) involved have 
values well in excess of the available 
exemption equivalents (I.R.C. §2010), 
one should consider using short-term 
QPRTs for smaller partial interests in 
the residence. One could even consider 
combining the short-term QPRT’s with 
income-tax-free installment sales to the 
remainder trust of the remaining par- 
tial interests. The rent could be used to 
make the installment payments. Where 
valuation risks are a concern (e.g., due 
to aggressive discounting of the partial 
interests), a GRAT may be preferable to 
an installment sale. See also note 6. 

4 The risk of inclusion with a longer- 
term QPRT can be reduced by a post- 
contribution sale of the grantor’s re- 
tained interest to another person. If the 
grantor survives three years after the 
sale, the residence will not be included 
in his or her gross estate. I.R.C. 
§§2035(d) and 2036. 

15 A mortgage complicates the admin- 
istration of the QPRT because each pay- 
ment is an additional taxable gift of a 
portion of the principal. Payments prop- 
erly attributable to an income interest, 
such as ad valorem taxes and repairs, 
can be made by the term holder without 
gift taxation. 

16 Cf., PLR 200121015. 

‘7 The reversionary right not only re- 
duces the up front gift, but it also as- 
sists in marital deduction planning, if 
desired. 

‘8 No annual exclusions would be avail- 
able because the gift is of a future inter- 
est. (A Crummey clause would be incon- 
sistent with the QPRT requirements.) 
Crummey v. Com’r, 297 F.2d 82 (9th Cir. 
1954). 

19 Applying the “rule of 72’s”, which is 
a rough indicator of how many years it 
takes to double an investment at a com- 
pounded interest rate, e.g., four years at 
18 percent, eight years at nine percent. 

2° Note that the grantors would be li- 
able for any income taxes generated by 
such growth. The initial rent would be 
$11,236 per month and the monthly rent 
payment during the tenth year of the 
lease would be $18,868. 

*1 Also for comparison purposes, if the 
monthly rent were only 0.75% of the 
value of the residence, instead of 1%, the 
balance in the remainder trust would 
have only been about $1.76 million but 
that would still have been 229% larger 
than the $768,000 which would have 
been in the trust if the plan had been to 
use 12-year QPRTs with an up front gift 
to the remainder trust of the difference 
in taxable gifts between the twelve and 
two year QPRTs. 

*2 See Pennell, Economics of Prepaying 
Wealth Transfer Taxes, So. Frep. Tax INsrv., 
1998. 

°3 T.R.C. §§1014 and 1015. Note that 
this risk is higher with the short-term 


QPRT than with the long-term QPRT 
because the residence is brought back 
into the grantor’s gross estate if the 
grantor dies during the QPRT term. 

*4 If the purchase price is paid using an 
installment note, interest, to the extent 
thereof, replaces the lost rent. If the in- 
terest is substantially less than the rent, 
then there is an obvious conflict between 
making the purchase and retaining the 
benefits of the lease arrangement, in 
which case the ideal time for the grantor 
to purchase the residence from the trust 
will be immediately prior to his or her 
death. 

*> Treas. Reg. §25.2702-5(c)(9). The 
regulations provide that although a 
transfer to another grantor trust of the 
grantor or the grantor’s spouse is con- 
sidered a sale or transfer to the grantor 
or the grantor’s spouse for purposes of 
the direct or indirect restrictions on sale 
or transfer, a transfer to a grantor trust 
of the grantor or grantor’s spouse with- 
out consideration on or after expiration 
of the QPRT pursuant to the express 
terms of the governing instrument will 
not be considered a sale or transfer to 
the grantor or grantor’s spouse if such 
other grantor trust prohibits the sale or 
transfer of the residence to the grantor 
or the grantor’s spouse or an entity con- 
trolled by either of them. 

°6 The regulation may also be invalid 
as outside the scope of the statute. 

2” Even if a consequence of the trans- 
fer is that the QPRT does not qualify 
(and thus that the gift has to be valued 
as a transfer without a retained inter- 
est), in many short-term QPRT cases the 
reporting of an additional gift will be a 
reasonable price to pay in order to 
achieve the beneficial tax consequences 
of both a short-term QPRT and a step 
up in basis. Note that rental income will 
be taxable during the period the remain- 
der trust is not a grantor trust. 

28 Florida’s $25,000 ad valorem home- 
stead exemption (worth, say, $700 per 
year) can continue to be available while 
the grantor is paying rent if he or she 
retains a small interest in the home- 
stead as a tenant in common. Beneficia- 
ries facing a 50% marginal estate tax 
rate may consider such a strategy penny 
wise and pound foolish. The minimum 
reduction in rent would be $3,000 per 
year (i.e., 1% per month x 12 months x 
$25,000 = $3,000.) 

2° Crummey, 397 F.2d 82. 


Steve Chamberlain is a tax at- 
torney practicing solo in Gainesville. A 
graduate of MIT and UF Law School 
with a masters in taxation, he is a long- 
time member of the Executive Council 
of the Tax Section of The Florida Bar 
and co-chair of the Bankruptcy Tax 
Committee. 
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of the Tax Section, Richard A. Josepher, 
chair, and Michael D. Miller, Benjamin A. 
Jablow, and Normaria Segurola, editors. 
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Trial Lawyers Forum 


Time Waits for No One: The Death of a Litigant 


by Raymond T. (Tom) Elligett, Jr., and Amy S. Farrior 


litigant’s death presents 

counsel representing the 

litigant or an opposing 

party with a variety of is- 
sues. Failure to react in a timely 
fashion to a litigant’s death may 
lead to the lawyer becoming the 
next target. 


Suggestions of 
Death and Substitution 
Florida Rule of Civil Procedure 
1.260(a)(1), generally sets forth the 
procedure to follow when a party 
dies during the course of litigation.’ 
The rule contemplates that upon 
the death of one of the litigants, the 
death should be “suggested upon 
record by service of a statement of 
the fact of the death.” Although the 
rule does not specify who should file 
the suggestion of death, courts have 
held that where the legal represen- 
tative of the decedent’s estate has 
knowledge of the pendency of a suit 
against the deceased, it has the 
duty to inform the attorneys of 
record of the decedent’s death.” 
When a defendant dies during 
the pendency of a lawsuit, defense 
counsel likewise has an obligation 
to disclose promptly the status of 
the estate, the identity of the per- 
sonal representative, or, where ap- 
propriate, the identity of the next 
of kin or successors in interest.* 
The failure to file a suggestion of 
death may estop the decedent’s es- 
tate from, for example, asserting 
the plaintiff’s claim against the es- 
tate was untimely filed.‘ 
Once a suggestion of death is 
made upon the record, “a motion for 
substitution of the proper party 


The rule 
contemplates that 
upon the death of 
one of the litigants, 

the death should be 
“suggested upon 

record by service of 
a statement of the 
fact of the death.” 


may be made by any party or by the 
successors or representatives of the 
deceased party and, together with 
the notice of hearing, shall be 
served on all parties as provided in 
rule 1.080 and upon persons not 
parties in the manner provided for 
the service of a summons.” 

Rule 1.260(a)(1) provides that the 
motion for substitution must be 
made within 90 days after the death 
is suggested upon the record. In 
Wilson v. Clark, 414 So. 2d 526,530 
(Fla. lst DCA 1982), the First Dis- 
trict Court of Appeal held that the 
90-day time period is triggered by 
the recording or filing of the sug- 
gestion of death, rather than by the 
service.® 

The failure to serve the motion 
for substitution within the 90-day 


time period may result in the ac- 
tion being dismissed as to the de- 
ceased party.’ 

If a party is unable to procure 
substitution of the parties within 
the 90 days, that party may move 
for an enlargement of time pursu- 
ant to Fla. R. Civ. P. 1.090(b), or it 
may seek relief based on a showing 
of excusable neglect pursuant to 
Fla. R. Civ. P. 1.540(b).® 

In New Hampshire Insurance 
Company v. Kimbrell, 343 So. 2d 
107 (Fla. lst DCA 1977), for ex- 
ample, the plaintiffs were served 
with notice of the defendant’s death, 
were in fact aware of the death, and 
took steps to perfect their claim 
against the defendant’s estate, but 
did not make any timely attempt to 
substitute the proper party in liti- 
gation as required by Rule 1.260.° 
The court held that the trial court’s 
declaration of the suggestion of 
death as a nullity was incorrect, but 
remanded the case to determine if 
the plaintiff’s failure to move for 
substitution within the 90-day time 
period was based on excusable ne- 
glect. The court suggested that the 
trial court consider whether the co- 
defendant’s answering the com- 
plaint misled the plaintiffs into pro- 
ceeding against the parties as 
originally named, whether some 
unusual delay had been encoun- 
tered in obtaining appointment of 
a personal representative, or 
whether the plaintiffs experienced 
difficulties in attempting to locate 
a successor or representative since 
the suggestion of death failed to 
name a successor or representa- 
tive.'° 
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A motion to substitute a party in 
the event of death is only proper 
when the claim is not extinguished 
by death." 

The death of an indispensable 
party abates the cause of action, re- 
sulting in the trial court’s inability 
to adjudicate the rights of the par- 
ties without having all of the par- 
ties actually or constructively before 
it.’ Substitution of the proper party 
is critical. 

Florida’s Wrongful Death Statute, 
for example, provides “the 
wrongdoer’s personal representative 
shall be the defendant if the wrong- 
doer dies before or pending the ac- 
tion.”'* Trial counsel may need to 
associate competent probate coun- 
sel if an estate needs to be opened. 

Where the personal representa- 
tive may have a conflict of interest 
with the beneficiaries, the court may 
appoint a disinterested administra- 
tor ad litem to represent the estate 
and survivors. In Continental Na- 
tional Bank v. Brill, 636 So. 2d at 
784 (Fla. 3d DCA 1994), the court 
found that a personal representa- 
tive, who was also a survivor of the 
decedent with a stake in the alloca- 
tion of the proceeds of a wrongful 
death settlement between the sur- 
vivors and the estate, had such a 
conflict; the trial court erred by not 
appointing an administrator ad 
litem to represent both the estate 
and the survivors." 


Survival and 
Wrongful Death Actions 

Addressing the death of a plain- 
tiff in a personal injury case pre- 
sents additional issues. At common 
law, contract actions and actions for 
wrongs to property survived a 
plaintiff’s death, but actions for per- 
sonal wrongs or personal injuries 
died with the plaintiff."® 

Section 46.021, a Florida statute 
originating in the 1800s, abrogates 
the common law rule and provides: 
“No cause of action dies with the 
person. All causes of action survive 
and may be commenced, prosecuted, 
and defended in the name of the 
person prescribed by law.”'® 

Section 46.021’s absolute sound- 
ing rule interacts with Florida’s 


At common law, 
contract actions and 
actions for wrongs to 

property survived a 
plaintiff's death, but 
actions for personal 
wrongs or personal 
injuries died with 
the plaintiff. 


wrongful death statute and case law. 
In the early 1970s, Florida revised 
its wrongful death act. 

FS. §§768.16 to 768.27 spell out 
who can sue and for what damages 
when the death of a person is caused 
by the wrongful act of any person, 
and the event would have entitled 
the person injured to maintain an 
action if death had not ensured."’ 

Section 768.20 says “when a per- 
sonal injury to the decedent results 
in his death, no action for the per- 
sonal injury shall survive, and any 
such action pending at the time of 
death shall abate.” 

The Florida Supreme Court soon 
confirmed that $768.20 means what 
it says. Martin v. United Security 
Services, Inc., 314 So. 2d 765 (Fla. 
1975), holds the statute merges the 
survival action for personal injuries 
and the wrongful death action into 
one lawsuit. 

The decedent’s “survivors,” de- 
fined by statute, become beneficia- 
ries in the wrongful death action.'* 
Martin held “the claim for pain and 
suffering of the decedent from the 
date of the injury to the date of 
death was eliminated.””’ It went on 
to observe the statute substitutes 
the survivors’ claims for pain and 
suffering. 

Martin also confirmed in a foot- 
note that the survival statute still 
applied to preserve other actions 
that the decedent may have brought 
or was bringing prior to death.”° 
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Soon after Martin, the Second DCA 
in Smith v. Lusk,56 So. 2d 1309 (Fla. 
2d DCA 1978), held that a decedent’s 
estate could maintain a survival 
action for the damages where death 
did not result from the injuries sus- 
tained. Other district courts have 
agreed.”! 

In other words, if the wrongdoer 
caused the death, any personal in- 
jury action abates and the personal 
representative may commence a 
wrongful death action. If the wrong- 
doer did not cause the death, the 
personal injury action for losses to 
the decedent while alive may pro- 
ceed. 

Smith v. Lusk also held the 
decedent’s personal representative 
could plead alternative claims for 
pain and suffering for injuries not 
resulting in death, and for wrong- 
ful death damages.” This ability to 
advance alternative claims can be 
important for plaintiffs where there 
is a dispute over whether the origi- 
nal wrongful act ultimately caused 
the death. 


Timing of a Plaintiff’s Death 

In Smith v. Lusk, the decedent 
died within two months of the al- 
leged negligence, so the plaintiff’s 
initial complaint asserted both the 
survival and wrongful counts. But 
what happens to a pending personal 
injury action. 

Section 768.20 say a decedent’s 
pending injury action abates. Tay- 
lor v. Orlando Clinic, 555 So. 2d at 
879 (Fla. 5th DCA 1989), review de- 
nied, 567 So. 2d 435 (Fla. 1990), 
holds Rule 1.260 on substitution 
does not apply where the personal 
injury action did not survive, be- 
cause the wrongful act allegedly 
caused the death.”® The personal 
representative generally has two 
years from death to bring the wrong- 
ful death action.** 

As with other aspects of tort law, 
special rules apply to medical mal- 
practice actions. The medical mal- 
practice statute of limitations ap- 
plies to wrongful death actions.” 
The two years run from the time the 
malpractice should have been dis- 
covered, and not two years from the 
death.” 


q 

4 

4 

| 

q 

q 


The statutes do not address how 
the personal representative would 
commence a “new” action if the 
“abated” medical malpractice action 
had been pending and it was over 
two years since the malpractice 
should have been discovered. De- 
spite Taylor’s statements that Rule 
1.260 on substitution does not ap- 
ply where the personal injury action 
caused the death, and that the rule 
addresses substituting parties and 
not causes of action, it appears 
courts do permit amendments to 
assert wrongful death and substi- 
tute personal representatives for 
deceased plaintiffs in such cases.”’ 

Florida courts have addressed the 
death of a plaintiff in a personal 
injury action during or after trial. 
The Third DCA held the death of a 
plaintiff after the entry of judgment, 
but before termination of review of 
proceedings of that judgment, did 
not abate the action.” Subsequently, 
the Fourth DCA held the death of a 
plaintiff after the verdict, but before 
the entry of final judgment did not 
abate the personal injury action.” 


By contrast, the death of a plain- 
tiff during the trial abates the per- 
sonal injury action.” 


Consortium Claims 

While the potential claims for the 
decedent’s estate to advance now 
appear well-settled, a conflict exists 
over a spouse’s loss of consortium 
claim. The wrongful death statute 
specifies a spouse may recover for 
loss of the decedent’s companionship 
and pain and suffering from the date 
of the injury.*! 

The Fifth DCA in Taylor held the 
decedent’s wife’s action for loss of 
consortium should not have been 
dismissed when her husband died. 
The couple had filed a personal in- 
jury action alleging injuries to the 
husband from medical malpractice. 

When the husband died, the de- 
fendant filed a suggestion of death. 
More than 90 days passed before the 
personal representative filed a mo- 
tion to substitute a wrongful death 
action, and filed a separate wrong- 
ful death action. The trial court dis- 
missed the personal injury action 
because the motion to substitute the 


death action had not been filed 
within 90 days, and dismissed the 
separate wrongful death action as 
an impermissible splitting of causes 
of action. 

The Fifth DCA held the trial court 
was correct in denying the motion 
to substitute, but for the wrong rea- 
son. The appellate court ruled Rule 
1.260 applies to permit substituting 
parties, not causes of action.” 

The Fifth DCA reversed the dis- 
missal of the new wrongful death 
action, holding the personal repre- 
sentative correctly began a new ac- 
tion, and that it did not constitute a 
splitting of causes of action. 

Taylor held the wife’s claim for 
consortium survived her husband’s 
death, and could proceed in the per- 
sonal injury action.** The Third DCA 
certified conflict with Taylor on this 
point, in its decision in ACandS, Inc. 
v. Redd, 703 So. 2d at 494 (Fla. 3d 
DCA 1977). 

Redd viewed the cases Taylor re- 
lied only as holding the loss of con- 
sortium claim is “separate and dis- 
tinct,” not that it could exist absent 
a primary cause of action. Redd cited 
cases holding adverse determina- 
tions on the merits of the primary 
claim precluded the consortium 
claim. Redd also cited the language 
in §768.21(2) that the surviving 
spouse in a wrongful death action 
can recover for loss of companion- 
ship and protection and for mental 
pain and suffering from the date of 
the injury. 

Redd arose in an unusual posture, 
where the primary plaintiff in a case 
alleging product related injuries 
(mesothelioma) died during trial 
and the spouse elected to proceed to 
verdict with her consortium claim. 
Perhaps because the personal rep- 
resentative could still pursue the 
wrongful death claim, it appears the 
wife did seek Florida Supreme 
Court review based on the certified 
conflict. 

While one would expect defenses 
to an action by the decedent to be 
available against the “derivative” 
wrongful death claim, the Fourth 
District held an insurance exclusion 
limited to the deceased did not ap- 
ply to the personal representative.* 


Timing of the PR’s 
Suit and Relation Back 

Several cases have addressed 
situations where the wrongful death 
action did not meet all the formali- 
ties of the wrongful death statute 
until after the two-year statute of 
limitations.*® 

In Talan v. Murphy, 434 So. 2d 207 
(Fal.3d DCA 1983), the father of a 
deceased child filed a wrongful 
death action in an individual capac- 
ity within two years of the child’s 
death. The Third DCA held he was 
entitled to amend after he was ap- 
pointed personal representative, 
even though not appointed until the 
statute of limitations ran.*’ 

In Estate of Retzel v. CSX Trans- 
portation, Inc., 586 So. 2d 1247 (Fla. 
1st DCA 1991), review denied, 593 
So. 2d 1051 (Fla. 1992), the 
deceased’s stepmother obtained let- 
ters of appointment as the personal 
representative (PR), designating 
herself as the deceased’s mother. 
The stepmother filed the wrongful 
death action. The defendant’s peti- 
tioned the probate court to remove 
her as PR, which did so and issued 
an order that all her actions were 
void ab initio. The trial court then 
dismissed the wrongful death ac- 
tion, with over two years having 
elapsed since the death. 

The First DCA reversed, and held 
the stepmother’s subsequent ap- 
pointment as PR related back to the 
filing of the complaint, and that she 
or any substituted PR duly ap- 
pointed by the court was entitled to 
proceed with the wrongful death 
action.*® 

Because the best a representative 
can hope for is to get back to where 
he or she would have been if follow- 
ing all the formalities, it is best to 
have competent probate counsel 
proceed diligently when a plaintiff 
has died. Cases have permitted ad- 
ditional claims brought in a wrong- 
ful death action to relate back, but 
again, it is best to include all claims 
in the original complaint.** 


1 Rule 1.260(a)(1) reads as follows: “If 
a party dies and the claim is not thereby 
extinguished, the court may order sub- 
stitution of the proper parties. The mo- 
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tion for substitution may be made by any 
party or by the successors or represen- 
tatives of the deceased party and, to- 
gether with the notice of hearing, shall 
be served on all parties as provided in 
rule 1.080 and upon persons not parties 
in the manner provided for the service 
of a summons. Unless the motion for 
substitution is made within 90 days af- 
ter the death is suggested upon record 
by service of a statement of the fact of 
death in the manner provided for the 
service of the motion, the action shall 
be dismissed as to the deceased party.” 

2 See, e.g., In Re Estate of Ortolano, 766 
So. 2d 330, 333 (Fla. 4th D.C.A. 2000). 

3 Scutieri v. Miller, 584 So. 2d 15, 17 
(Fla. 3d D.C.A. 1991); see Davis v. Evans, 
132 So. 2d 476, 481 (Fla. 1st D.C.A. 
1961), certiorari denied, 136 So. 2d 348 
(Fla. 1961). See also Becker v. King, 307 
So. 2d 855, 859 (Fla. 4th D.C.A. 1975), 
certiorari denied, 317 So. 2d 76 (Fla. 
1975) (burden to file suggestion of death 
and motion for substitution not on trial 
court, but on successors or representa- 
tives of the deceased, or other party de- 
siring substitution and notice of hear- 
ing under Rule 1.260). 

4 See, e.g., In Re Estate of Ortolano, 766 
So. 2d at 333. 

> Fra. R. Civ. P. 1.260(a)(1). 

6 Five-day extended period authorized 
by Rule 1.090(e) inapplicable to time 
provisions of Rule 1.260(a)(1). In Mutual 
of Omaha Insurance Company v. White, 
554 So. 2d 12 (Fla. 3d D.C.A. 1989) 
(“White”), the Third District hinted dis- 
agreement with the holding in Wilson. 
That court concluded that a motion for 
substitution is timely if served or filed 
within 90 days after the suggestion of 
death. Although White noted that it did 
not have to decide whether the 90-day 
period runs from the date of filing or 
service of the suggestion of death be- 
cause, in that case, the pleading was 
filed and served on the same date, it 
hinted that service of the suggestion of 
death was the operative event. Jd., 554 
So. 2d at 13 n.2. 

7 Fra. R. Civ. P. 1.260(a)(1). In O’Neal 
v. Midgette, 356 So. 2d 1261 (Fla. 2d 
D.C.A. 1978), a suggestion of death filed 
in a related suit by a person who was 
not a party to the instant suit did not 
activate the 90-day time period to file a 
motion for substitution even though the 
cases had been consolidated, and the 
plaintiff's attorney had received a copy 
of the suggestion of death. The trial 
court erred in dismissing the suit for 
failure to move to substitute the proper 
party defendant. Jd., at 1262-1263. 

8 See Kash n’Karry Food Stores, Inc. v. 
Smart, 814 So. 2d 530, 532 (Fla. 2d 
D.C.A. 2002); Nationwide Mutual Fire 
Insurance Company v. Holmes, 352 So. 
2d 1233, 1234 (Fla. 4th D.C.A. 1977); 
New Hampshire Insurance Company v. 
Kimbrell, 343 So. 2d 107, 109-110 (Fla. 
lst D.C.A. 1977); King v. Tyree’s of 
Tampa, Inc., 315 So. 2d 538 (Fla. 2d 
D.C.A. 1975). 

® Rule providing that motion for sub- 


stitution should be filed within 90 days 
after service of suggestion of death 
should be liberally construed. 

10 343 So. 2d at 110. The Second Dis- 
trict recently granted a petition for writ 
of certiorari and quashed a trial court’s 
granting ofa plaintiff’s untimely motion 
for substitution, holding that the trial 
court departed from the essential re- 
quirements of law where there was no 
showing in the record of excusable ne- 
glect. The court observed the represen- 
tations of counsel that the lack of for- 
mal administration of the estate 
precluded the appointment of a legal 
representative who could substitute as 
a party, without more, did not constitute 
excusable neglect. Kash N’ Karry Food 
Stores, Inc., 814 So. 2d at 532-533. 

11 Fra. R. Civ. P. 1.260(a)(1). See also 
Gaines v. Sayne, 727 So. 2d 351, 353 n.2 
(Fla. 2d D.C.A. 1999), review granted, 
744 So. 2d 453, (Fla. 1999), approved, 764 
So. 2d 578 (Fla. 2000). 

2 See, e.g., Floyd v. Wallace, 339 So. 2d 
653, 654-655 (Fla. 1976). 

18 Fla. Stat. §768.20 (2001). 

14 Td. at 784. 

15 F.g., Taylor v. Orlando Clinic, 555 So. 
2d 876, 878 (Fla. 5th D.C.A. 1989), re- 
view denied, 567 So. 2d 435 (Fla. 1990). 

16 Stat. §46.021 (2001). 

7 Star. §768.19 (2001). 

6 Section 768.18(1) defines survivors 
and §768.21 specifies recoverable dam- 
ages. 

19 Martin, 314 So. 2d at 769. 

20 Td. at 770 n.18. 

*1 Tappan v. Florida Medical Center, 
Inc., 488 So. 2d 630 (Fla. 4th D.C.A. 
1986); Williams v. Bay Hospital, Inc.,471 
So. 2d 626 (Fla. 1st D.C.A. 1985). 

22 The First DCA agreed in Poole v. Tal- 
lahassee Memorial Hospital, Medical 
Center, Inc., 520 So. 2d 627 (Fla. 1st 
D.C.A. 1988), review denied, 528 So. 2d 
1183 (Fla. 1988). 

23 See also Higgins v. Johnson, 422 So. 
2d 16 (Fla. 2d D.C.A. 1982) (if plaintiff 
dies his personal injury action abates 
and the personal representative must 
institute a new suit on behalf of the sur- 
vivors). 

4 Taylor, 555 So. 2d at 878, citing 
Nissan Motor Co., Ltd. v. Phlieger, 508 
So. 2d 713 (Fla. 1987). Phlieger holds the 
wrongful death statute creates a new 
and independent cause of action. FLA. 
Stat. §95.11(4)(d) (2001) prescribes a 
two-year statute of limitations for 
wrongful death actions. 

2° Fia. Stat. §95.11(4)(b) (2001); Ash v. 
Stella, 457 So. 2d 1377, 1379 (Fla. 1984). 

26 Ash v. Stella, 457 So. 2d 1377, 1379 
(Fla. 1984). Damages for wrongful death 
caused by medical malpractice are lim- 
ited by Fia. Star. §768.21(8) (2001). 

27 See, e.g., Stewart v. Price, 718 So. 2d 
205, 207 (Fla. 1st D.C.A. 1998), approved, 
762 So. 2d 475 (Fla. 2000). Taylor was 
not addressing a potential statute of 
limitations issue, and, as discussed be- 
low, has been certified to conflict with 
another decision on other grounds. 

28 Variety Children’s Hospital, Inc. v. 
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Perkins, 382 So. 2d 331 (Fla. 3d D.C.A. 
1980). 

°° Kaufman v. Herrman, 748 So. 2d 310 
(Fla. 4th D.C.A. 2000), review denied, 766 
So. 2d 221 (Fla. 2000). 

3° ACandS, Inc. v. Redd, 703 So. 2d 492 
(Fla. 3d D.C.A. 1997). 

31 Fra. Stat. §768.21(2). 

82 Taylor, 555 So. 2d at 879. 

33 Td. at 879. 

34 Td. at 878. 

35 City of Pompano Beach v. T:H.E. In- 
surance Company, 709 So. 2d 603 (Fla. 
4th D.C.A. 1998). 

36 The Fourth DCA has held that toll- 
ing based on fraudulent concealment ap- 
plies to the wrongful death statute of 
limitations. Berisford v. Jack Eckerd 
Corporation, 667 So. 2d 809 (Fla. 4th 
D.C.A. 1995). 

37 Compare Infinity Insurance Com- 
pany v. Berges, 806 So. 2d 504 (Fla. 2d 
D.C.A. 2001) (settlement offers not valid 
where offeror not appointed as personal 
representative or guardian when offers 
made). 

38 Retzel, 586 So. 2d at 1252. See also 
Cunningham v. Florida Department of 
Children and Families, 782 So. 2d 913 
(Fla. 1st D.C.A. 2001), review denied, 797 
So. 2d 585 (2001). 

39 Peters v. Mitchel, 423 So. 2d 983 (Fla. 
3d D.C.A. 1982) (claim on behalf of the 
minor child based on the death of his 
father related back to the date of the 
original wrongful death action); Dye v. 
Houston, 421 So. 2d 701 (Fla. 1st D.C.A. 
1982); but see School Board of Broward 
County v. Surette, 394 So. 2d 147 (Fla. 
1st D.C.A. 1981); compare West Volusia 
Hospital Authority v. Jones, 668 So. 2d 
635 (Fla. 5th D.C.A. 1996)(could not 
amend to bring consortium claim); Cox 
v. Seaboard Coast Line Railroad Com- 
pany, 360 So. 2d 8 (Fla. 2d D.C.A. 1978), 
certiorari denied, 367 So. 2d 1123 (Fla. 
1979) (trial court did not abuse its dis- 
cretion in holding minor son could not 
amend wrongful death action brought 
on behalf of his parents to assert his own 
personal injury action, which was dif- 
ferent cause of action). 
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Labor and Employment Law 


Those Tasks Aren’t Important—The Supreme Court 
Limits Application of the ADA 


n Toyota Motor Mfg., Ky., Inc. 

v. Williams, 122 S. Ct. 681 

(2002), the Supreme Court 

held that the determination of 
whether an individual’s physical 
impairment substantially limits 
the major life activity of perform- 
ing manual tasks, thereby qualify- 
ing as a “disability” under the 
Americans with Disabilities Act 
(ADA), must be made by analyzing 
the physical impairment’s impact 
on tasks that are of central impor- 
tance to most people’s daily lives.! 
Accordingly, the analysis cannot 
focus on a limited number of 
manual tasks that are tangential to 
the daily functioning of most indi- 
viduals.” In so holding, the Supreme 
Court severely limited the number 
of employees subject to the protec- 
tions of the ADA. 

The plaintiff in Toyota Motor 
worked on a Quality Control Inspec- 
tion Operations (QCIO) team in 
defendant’s automobile manufac- 
turing plant.’ Plaintiff’s duties in- 
volved visually inspecting painted 
cars for scratches, chips, or any 
other flaws that may have occurred 
during the assembly or painting 
process.‘ In addition, plaintiff was 
required to wipe each painted car 
with a glove as it moved along a 
conveyor.’ Plaintiff rotated between 
these jobs on a weekly basis.® After 
plaintiff rotated between these du- 
ties for approximately two years, 
another job was added to plaintiff’s 
rotations in the fall of 1996. This 
duty required her to apply highlight 
oil, with a sponge attached to a 
block of wood, to the hood, fender, 
doors, rear quarter panel and trunk 


by Scott T. Silverman 


Qualifying as a 
“disability” under the 
ADA must be 
made by analyzing 
the physical 
impairment’s impact 
on tasks that are of 
central importance 
to most people’s 
daily lives. 


of passing cars. After wiping the car 
with the oil, plaintiff was required 
to visually inspect for flaws.’ This 
job required plaintiff to hold her 
hands and arms up around shoul- 
der height for several hours at a 
time.* A short while after this job 
was added to plaintiff’s rotations, 
she began to experience pain in her 
neck and shoulders. She was diag- 
nosed by defendant’s in-house 
medical service with various condi- 
tions that affected her shoulder 
blades, forearms, and nerves lead- 
ing to the upper extremities.’ 
Plaintiff requested that defen- 
dant accommodate her by return- 
ing her to the first two jobs she per- 
formed, without duties related to 
the third job.’° According to Plain- 
tiff, defendant refused this request 
and forced her to continue working 


in the third job, which caused exac- 
erbation of her injuries.'' After re- 
ceiving a right to sue letter from the 
EEOC, plaintiff filed suit, alleging 
that defendant had violated, inter 
alia, the ADA, by failing to reason- 
ably accommodate her disability 
when she requested a return to her 
first two jobs.’ Plaintiff’s com- 
plaint alleged that she was dis- 
abled, because she was substan- 
tially limited in the major life 
activity of, inter alia, manual 
tasks.'* Defendant filed a motion for 
summary judgment, and plaintiff 
filed a motion for partial summary 
judgment that she was disabled 
under the ADA. The district court 
granted final summary judgment 
for defendant, reasoning, inter alia, 
that plaintiff’s claim that she was 
substantially limited in manual 
tasks was barred by her insistence 
that she could perform the tasks of 
her first two jobs. 

Plaintiff appealed to the Sixth 
Circuit Court of Appeals, which re- 
versed the district court’s ruling on 
whether plaintiff was disabled at 
the time she sought an accommo- 
dation.’ According to the Sixth Cir- 
cuit, in order for plaintiff to dem- 
onstrate that she was substantially 
limited in the ability to perform 
manual tasks, she had to “show that 
her manual disability involved a 
class of manual activities affecting 
the ability to perform tasks at 
work.”!® 

The Sixth Circuit held that plain- 
tiff satisfied this test, because her 
ailments “prevented her from doing 
the tasks associated with certain 
types of manual assembly line jobs, 
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manual product handling jobs, and 
manual building trade jobs that re- 
quire gripping of tools and repeti- 
tive work with hands and arms ex- 
tended at or above shoulder levels 
for extended periods of time.”'’ The 
fact that plaintiff could tend to her 
personal hygiene and carry out per- 
sonal or household chores was irrel- 
evant, because plaintiff was not able 
to perform the range of tasks asso- 
ciated with an assembly line job.'* 
Accordingly, the Sixth Circuit held 
that summary judgment should 
have been granted for plaintiff on 
the issue of whether she was dis- 
abled at the time of her request for 
an accommodation. 

The Supreme Court granted cer- 
tiorari to determine the proper stan- 
dard for assessing whether an indi- 
vidual is substantially limited in 
performing manual tasks in order 
to qualify as an individual with a 
disability under the ADA." The Su- 
preme Court disagreed with the 
Sixth Circuit’s analysis of the issue 
and reversed the Sixth Circuit’s de- 
cision to grant partial summary 
judgment to plaintiff.”° 

Initially, looking to the plain 
meaning of the term “substantially” 
in “substantially limited”, the Su- 
preme Court noted impairments 
that interfere in only a minor way 
with the performance of manual 
tasks could not qualify as disabili- 
ties under the ADA.*! Further, look- 
ing at the plain meaning of the term 
“major” in “major life activities,” the 
Supreme Court opined that the 
manual tasks at issue must be cen- 
tral to daily life.’ Therefore, if each 
of the tasks does not independently 
qualify as a major life activity, then 
together they must do so.” 

Accordingly, the Supreme Court 
held that to be substantially limited 
in performing manual tasks, an in- 
dividual must have an impairment 
that prevents or severely restricts 
the individual from doing activities 
that are of central importance to 
most people’s daily lives. Further, 
the impact of the impairment must 
be permanent or long-term.”‘ 

The Supreme Court supported its 
strict interpretation of the statutory 
terms with legislative findings and 
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Rather than focusing 
on the tasks of a 
single job, the 
disability inquiry must 
center on plaintiff's 
ability to perform the 
variety of tasks 
central to most 
people's daily lives. 


purposes included in the first sec- 
tion of the ADA. In that section, 
Congress found that “some 
43,000,000” Americans have one or 
more physical or mental disabili- 
ties. The Supreme Court reasoned 
that had Congress intended that 
everyone with a physical impair- 
ment that precluded the perfor- 
mance of isolated, unimportant or 
particularly difficult tasks to qualify 
as disabled, then the number would 
have been much higher.”® 

In addition to defining the stan- 
dard, the Supreme Court provided 
guidance for lower courts in apply- 
ing the standard. The Supreme 
Court stated that “it is insufficient 
for individuals attempting to prove 
disability status under this test to 
merely submit evidence of a medi- 
cal diagnosis of an impairment.” 

Rather, the claimant must prove 
a disability by offering evidence that 
the extent of the limitation caused 
by the impairment is substantial in 
terms of his or her own daily expe- 
riences.”* Disability must be deter- 
mined in a case-by-case manner, and 
a categorical inclusion in the term 
“disability” of any impairment is not 
possible.”° 

After defining and illustrating the 
proper standard, the Supreme Court 
turned to whether the Sixth 
Circuit’s decision could be upheld 
under that standard. The Supreme 
Court held that it could not, for sev- 
eral reasons. 


First, the Sixth Circuit relied on 
Sutton v. United Air Lines, Inc., 527 
U.S. 471 (1999), for the concept that 
a “class” of manual activities must 
be implicated for an impairment to 
substantially limit the major life 
activity of performing manual 
tasks.*® However, the Supreme 
Court noted that Sutton was limited 
to the major life activity of working, 
and nothing in the ADA, its previ- 
ous opinions, or the regulations sug- 
gests that a class-based framework 
should apply outside the context of 
the major life activity of working.*! 

Second, not only did the Sixth Cir- 
cuit improperly apply Sutton, a case 
involving the major life activity of 
working, to decide an issue regard- 
ing the major life activity of manual 
tasks, but the Sixth Circuit failed 
to uphold the central tenet of Sutton 
that an inquiry into disability can- 
not be focused simply on the 
plaintiff’s own job. Rather than fo- 
cusing on the tasks of a single job, 
the disability inquiry must center 
on plaintiff’s ability to perform the 
variety of tasks central to most 
people’s daily lives.** 

Third, the ADA does not permit 
the determination of whether an 
individual’s impairment qualifies as 
a disability to be made by simply 
analyzing the affect of the impair- 
ment in the workplace. Rather, the 
individual’s functioning must be 
determined as a whole, both within 
and without the workplace.** The 
Sixth Circuit erred by focusing 
solely on plaintiff's inability to per- 
form specific tasks at the assembly 
plant.** 

In the case at hand, for example, 
plaintiff was able to perform chores, 
bathe, tend to her flower garden, fix 
breakfast, do laundry, pick up 
around the house, and brush her 
teeth. All of these tasks are of cen- 
tral importance to most people’s 
daily lives, and should have been 
part of the analysis of whether 
plaintiff was disabled.*° 

Because the Sixth Circuit failed 
to apply the proper standard, and 
the record evidence could not sup- 
port the Sixth Circuit’s grant of 
summary judgment to plaintiff un- 
der the proper standard, the Su- 
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preme Court reversed the grant of 
partial summary judgment to plain- 
tiff on the issue of whether she was 
disabled. However, because defen- 
dant did not ask the Supreme Court 
to reinstate the district court’s grant 
of summary judgment to it, the Su- 
preme Court merely remanded the 
case for further proceedings. 

The holding in Toyota Motor rep- 
resents a logical extension of Sutton. 
Sutton held that, assuming that 
working can be classified as a ma- 
jor life activity under the ADA, an 
individual is not substantially lim- 
ited in the major life activity of 
working, simply because he or she 
cannot perform a single, particular 
job. Rather, to be disabled under the 
ADA, the individual must be ex- 
cluded from more than one type of 
job, a specialized job, or a particu- 
lar job of choice. The EEOC regula- 
tions state that:ability to perform 
either a class of jobs or a broad 
range of jobs in various classes as 
compared to the average person hav- 
ing comparable training, skills, and 
abilities. The inability to perform a 
single, particular job does not con- 
stitute a substantial limitation in 
the major life activity of working.”*® 

It would have rendered Sutton a 
nullity to hold that an individual 
unable to perform a specialized job, 
such as a single job on a Quality 
Control Inspection Operations 
(QCIO) team at an assembly plant, 
could make out a claim that he or 
she was disabled in the major life 
activity of performing the manual 
tasks associated with that particu- 
lar job. Plaintiffs could have avoided 
Sutton through creative pleading that 
they are disabled in performing 
manual tasks, rather than working. 

Through the combined holdings of 
Sutton and Toyota Motor, the Su- 
preme Court has limited the num- 
ber of employees who will be able to 
claim protection under the ADA and 
expanded the inquiry that must be 
made in each case. Rather than sim- 
ply showing that he or she cannot 
perform the requirements of a single 
job, the plaintiff will have to dem- 
onstrate either: 1) that the impair- 
ment has completely limited plain- 
tiff from obtaining jobs utilizing 
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plaintiff’s skills or a whole host of 
different types of jobs; or 2) that 
the impairment prevents or se- 
verely restricts the individual from 
doing activities that are of central 
importance to most people’s daily 
lives. 

In addition to clarifying the stan- 
dard that must be met to be “dis- 
abled” under the ADA, the Toyota 
holding requires a case-by-case 
analysis of whether the employee 
meets that standard. By focusing 
on limitations both on and off the 
job, an individualized analysis will 
be required, because plaintiffs must 
provide greater details on their per- 
sonal lives in order to show an im- 
pairment in the major life activity 
of manual tasks. “Toyota acknowl- 
edged the need for individual as- 
sessment of impairments in which 
symptoms vary widely from person 
to person.”*’ In addition to requir- 
ing more personal information from 
employees, such inquiries will re- 
quire employers to fully investigate 
individual employees’ conditions 
when they receive accommodation 
requests. 

Further, this focus on an individu- 
alized inquiry will steer courts away 
from ruling out categories of ail- 
ments as disabilities. For instance, 
despite fears to the contrary, Toyota 
did not find that carpal tunnel syn- 
drome is not a disability. In one of 
many cases citing Toyota since 
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January, the court in Carroll v. Chi- 
cago Trans. Auth., 2002 U.S. Dist. 
Lexis 2125, *9 (N.D. Ill. February 8, 
2002), held that an employee who 
had not yet had the opportunity to 
produce evidence on the affect of 
carpal tunnel on his daily life activi- 
ties could not be subject to a motion 
to dismiss based on Toyota. Because 
of the necessity of an individualized 
assessment, it is anticipated that 
the Equal Employment Opportunity 
Commission will issue guidelines on 
the major life activities that must 
now be reviewed in order to deter- 
mine if an employee is disabled un- 
der Toyota.** 

In the six months following the 
decision, many cases have cited 
Toyota and applied the required 
case-by-case analysis to hold that 
the plaintiff was not “disabled” un- 
der the ADA. For example, in 
Thornton v. McClatchy Newspapers, 
2002 U.S. App. Lexis 11096 (9th Cir. 
June 11, 2002), the court found that 
a reporter’s inability to continu- 
ously type or write was not a sub- 
stantial limitation on manual tasks 
under Toyota. The court found that 
while typing and writing were im- 
portant to her as a reporter, doing 
so continuously is not of central im- 
portance to most people’s daily 
lives. 

Similarly, in Marsolais v. Mass. 
Dept. of Correction, 2002 U.S. Dist. 
Lexis 3991 (D. Mass. March 7, 2002), 
a Massachusetts federal district 
court found that a corrections officer 
with back injuries was not disabled 
because no evidence was presented 
indicating that the problem sub- 
stantially limited one or more ma- 
jor life activities. Rather, it only in- 
terfered with his performance as a 
corrections officer. 

Finally, in Carroll v. Neumann, 
2002 U.S. Dist. Lexis 9910 (S.D. 
Fla. April 9, 2002), the Southern 
District of Florida granted sum- 
mary judgment to the employer. 
An employee with cardiac prob- 
lems did not present evidence that 
his heart condition left him un- 
able to perform a broad class of 
jobs or otherwise impaired his 
ability to learn, perform normal 
daily functions, care for himself, 
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or participate in sports. 

These cases show that lower 
courts are indeed focusing on the 
distinction between not being able 
to perform a single job, as opposed 
to a broad class of job functions, and 
between an activity that is central 
to one person’s life, as opposed to 
most people’s daily lives. In these 
instances, Toyota has indeed limited 
application of the ADA by leading 
courts to find that the ailments in 
question were not a substantial limi- 
tation on the major life activities of 
either working or performing 
manual tasks. It is expected that 
courts will continue to limit ADA 
coverage under the holding in Toyota. 
Only those plaintiffs who can dem- 
onstrate an individualized satisfac- 
tion of the heightened Toyota stan- 
dard will be able to prevail. UO 
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Environmental and Land Use Law 


“Intervene” Means “Intervene”: 
The Florida Legislature Revises 
Citizen Standing Under F.S. §403.412(5) 


by Lawrence E. Sellers, Jr., and Cathy M. Sellers 


ne of the most contro- 

versial bills enacted 

during the 2002 Regu- 

lar Session affects both 
administrative and environmental 
law by revising the standing af- 
forded citizens to challenge environ- 
mental permitting decisions under 
FS. §403.412(5). This measure, §9 
of HB 813,' revises the statute to 
effectively overrule prior judicial 
decisions that had interpreted 
§403.412(5) to provide virtually 
“automatic standing” to citizens 
and Florida environmental interest 
groups to initiate administrative 
proceedings under Florida’s Admin- 
istrative Procedure Act (APA). The 
bill expressly provides that 
§403.412(5) does not authorize a 
citizen to initiate (or request or pe- 
tition for) an administrative pro- 
ceeding under §120.569 or §120.57 
of the APA. 


Background 

e Section 403.412(5) Provides 
Standing to “Intervene” in Certain 
Proceedings. 

Enacted in 1971 as part of 
Florida’s Environmental Protection 
Act, subsection (5) of §403.412 pro- 
vides standing to any citizen of the 
state to “intervene” in any admin- 
istrative, licensing or other proceed- 
ings authorized by law for the pro- 
tection of the air, water, or other 
natural resources of the state. The 
legislative history of this act has 
been characterized as “sparse.” 

e Early Agency Interpretations of 
$403.412(5). 

The earliest administrative deci- 
sions interpreting §403.412(5) ad- 


The legislature 
sought to alleviate 
confusion and to 
reduce controversy, 
and it did so by 
expanding the 
statute in 
several ways. 


dressed two themes: whether 
§403.412(5) required citizens seek- 
ing to participate under the statute 
to demonstrate their substantial in- 
terests would be affected, 
and whether the term “intervene” 
in §403.412(5) required that an ad- 
ministrative proceeding under the 
APA (as opposed to “free form” 
agency activity not governed by the 
APA) be already ongoing before a 
party could participate under 
§403.412(5). 

Peterson v. Department of Envi- 
ronmental Regulation, DOAH Case 
No. 78-1467 (DER Final Order 
dated April 17, 1979), was one of the 
first administrative cases interpret- 
ing §403.412(5). In that case, the 
hearing officer held that, notwith- 
standing the provisions of 
§403.412(5), the petitioners must 


establish not only that they are 
“citizens of the state” but also that 
their substantial interests would be 
affected before they may participate 
in an administrative hearing under 
§120.57. To determine otherwise 
could “result in exposing both state 
agencies and private permit appli- 
cants to unnecessary and uncon- 
scionable delay and expense where 
formal administrative proceedings 
are requested by persons having no 
personal stake in the outcome of the 
proceedings.”® This interpretation 
was affirmed by DER, but rejected 
by the agency shortly thereafter in 
another case, C.S.M. Corporation v. 
Department of Environmental 
Regulation, DOAH Case No. 79- 
2470 (DER Final Order dated April 
30, 1980). In that case, DER held 
that the standing requirement in 
§403.412(5) was less stringent than 
the “substantial interests” standard 
in the APA.‘ After the C.S.M. case, 
§403.412(5) consistently was inter- 
preted by the agency to require no 
showing of substantial interest to 
participate in administrative pro- 
ceedings challenging environmen- 
tal permits.® 

The second major theme was ad- 
dressed in another early case, En- 
vironmental Confederation of 
Southwest Florida v. Cape Cave Cor- 
poration, DOAH Case No. 83-2567 
(recommended order dated April 7, 
1983). In that case, the hearing of- 
ficer interpreted the term “inter- 
vene” to mean that §403.412(5) only 
authorized participation under the 
statute once administrative pro- 
ceedings had already been initiated 
under §120.57. In other words, “in- 
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tervene” did not mean “initiate.” 
However, DER rejected that inter- 
pretation in its final order, based on 
dictum in Manasota-88 v. Depart- 
ment of Environmental Regulation, 
441 So. 2d 1109 (Fla. lst DCA 
1983),° which had been decided 
while the recommended order was 
pending at the agency. DER deter- 
mined that under Manasota-88, 
§403.412(5) authorized the initia- 
tion of administrative challenges to 
environmental permits, as well as 
intervention into ongoing adminis- 
trative proceedings. 

e The Courts 
$403.412(5). 

Greene v. Department of Natural 
Resources, 414 So. 2d. 251 (Fla. 1st 
DCA 1982), was the first appellate 
decision to interpret §403.412(5). In 
Greene, a citizen asserted standing 
under §403.412(5) to challenge ap- 
proval by the Board of Trustees of 
the Internal Improvement Trust 
Fund of the inclusion of a tract of 
land in Broward County on the Con- 
servation and Recreational Lands 
list on the ground that the land did 
not meet the criteria for inclusion 
on the list. 

In upholding the denial of 
Greene’s petition for an administra- 
tive hearing, Judge Shivers ex- 
plained: “Section 403.412(5) does 
not authorize or allow a citizen to 
initiate a §120.57 proceeding with- 
out first meeting the substantial in- 
terest test... .”’ Quoting §403.412(5), 
the court found that the statute’s 
plain language addressing standing 
to intervene precluded Greene from 
initiating an administrative pro- 
ceeding under §403.412(5).* 

Notwithstanding the court’s fidel- 
ity in Greene to the statute’s plain 
language, the following year the 
court’s interpretation of §403.412(5) 
took a turn in ManaSota-88. In that 
case, ManaSota-88 filed a petition 
under §403.412(5) seeking to “inter- 
vene” into DER’s free-form permit- 
ting process with respect to several 
environmental permits for which 
Gardinier had filed applications. 
DER denied ManaSota-88’s petition 
because it determined that, until it 
issued its proposed agency action, 
there was not yet any agency action 


Interpret 


Judicial interpretations 
of §403.412(5) did not 
sit well with the 
business community 
who complained that 
the liberal standing 
made it too easy for 
opponents to defeat or 
modify projects. 


in which ManaSota-88 could partici- 
pate. The court affirmed DER’s de- 
nial of ManaSota-88’s petition, but 
in dictum the court expanded the 
scope of §403.412(5), stating: “In the 
event that the Department does pro- 
pose to issue the permits to 
Gardinier, §403.412(5) would ap- 
pear to be a statutory provision en- 
titling appellants to participate as 
a party to proceedings under 
§120.52(10)(b), including initiation 
of a §120.57 hearing.”® The court 
distinguished Greene as applying 
only to cases that did not involve li- 
censing or permitting, or when the 
statutorily required allegations of 
environmental injury were absent.’” 

Figuratively speaking, ManaSota- 
88 let the horse out of the barn. Not 
long after, in Booker Creek v. Mobil 
Chemical Co., 481 So. 2d 10 (Fla. 1st 
DCA 1985), the court relied on the 
dictum in ManaSota-88 to find that 
Booker Creek had standing under 
§403.412(5) to initiate a challenge 
to a DER determination that a 
groundwater discharge permit was 
not required for two wastewater 
storage areas proposed in connec- 
tion with a phosphate mining opera- 
tion. Booker Creek had not alleged 
or proved that its or any of its mem- 
bers’ substantial interests were in 
any way affected by the proposed 
wastewater storage operations." 
After the decisions in ManaSota-88 
and Booker Creek, a number of cases 
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have cited §403.412(5) as the sole 
basis for standing to initiate Chap- 
ter 120 proceedings,” thus allowing 
any citizen of the state to initiate 
an administrative challenge to a 
permitting decision without any 
showing that its substantial inter- 
ests will be affected. 


The Legislature Responds 

These judicial interpretations of 
§403.412(5) did not sit well with the 
business community. Home build- 
ers, developers and other business 
interests repeatedly complained 
that the liberal standing provided 
by these interpretations, especially 
when coupled with loose pleading” 
and proof requirements,'! made it 
far too easy for opponents to defeat 
or modify projects — not based on the 
merits of their objections, but sim- 
ply as a result of the delay and ex- 
pense created by the easily-re- 
quested administrative proceedings.* 
These complaints eventually 
prompted the introduction of legis- 
lation that would effectively over- 
rule these judicial decisions. Al- 
though very controversial with 
environmental interest groups, this 
legislation came close to passage in 
both 2000 and 2001."® 

Similar legislation was intro- 
duced again during the 2002 Regu- 
lar Session in the form of SB 270, 
by Senator Jim King, and HB 819, 
by Representative Gaston Cantens. 
Environmental interest groups ac- 
tively opposed the bills, but both 
measures enjoyed considerable suc- 
cess in their respective chambers."’ 

Ironically, the legislation ulti- 
mately passed the legislature as 
part of HB 813, a bill that also pro- 
vides a dedicated source of funding 
for Everglades restoration—funding 
which was actively sought and sup- 
ported by all environmental inter- 
est groups.’* The irony of this pair- 
ing of the standing legislation with 
the Everglades restoration bill was 
not lost on even the casual observer. 
One newspaper editorial dubbed it 
“the Devil’s 


The Governor Signs 
and Explains the Bill 


The attorney general,’ most en- 
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vironmental interest groups and 
newspaper editorials urged the gov- 
ernor to veto the bill,?! while other 
prominent environmental interest 
groups and editorials urged the gov- 
ernor to allow it to become law.” 
There was much disagreement 
about the effect of the bill on citizen 
standing.” The sponsor said the bill 
had been so compromised it is now 
almost “benign,”“ and a represen- 
tative for one environmental inter- 
est group said the bill “will do no 
harm to citizen standing for envi- 
ronmental groups.”* However, a 
representative of another environ- 
mental interest group claimed that 
the citizen standing amendment 
“will undo 30 years of legal prece- 
dents and call into doubt the most 
elemental of citizen rights.” 
Governor Jeb Bush signed the bill 
and, in a somewhat unusual move, 
transmitted the bill to the secretary 
of state with a letter decrying the 
“great deal of misinformation” con- 
cerning the change to the standing 
requirements in §403.412.”’ The 
governor’s letter expressed his view 
that, “[clontrary to the false inter- 
pretation otherwise, the bill simply 
will not prevent many citizens or 
organizations from filing third- 
party challenges to agency ac- 
tions.”** In support of his view, the 
governor included information pro- 
vided by DEP: Of the 36,082 permit 
applications received in 2001, only 
208 (0.8%) were challenged after 
being denied or granted by DEP. Of 
the 208 permits challenged, only 96 
were challenged by third parties 
(0.36 percent). Of the 96 cases chal- 
lenged by third parties, 92 pro- 
ceeded under the APA, and only 4 
(0.00015 percent of all permit appli- 
cations) rely solely on §403.412 to 
establish standing.”? Subsequent 
research by DEP determined that of 
these four, only two would have been 
truly affected.*® Governor Bush 
therefore concluded that the amend- 
ment “does nothing more than pre- 
vent an individual whose substan- 
tial interests are not affected at all 
from filing a challenge, as might be 
the case, for example, when a Key 
West resident with absolutely no 
connection to North Florida tries to 


During the many 
legislative committee 
hearings on HB 819 

and SB 270, 


there was considerable 


confusion and 
controversy about the 
effects of the bills as 
originally filed. 


challenge a permitted activity in 
Pensacola.”*! 

Finally, to ensure that the effects 
of the bill are truly minimal, the 
governor directed DEP Secretary 
David Struhs to review the impact 
of the new law over the next year 
on citizens’ and corporations’ abil- 
ity to challenge DEP and water 
management district permitting 
decisions and to recommend neces- 
sary changes.*” 

DEP Secretary Struhs also issued 
a statement following the governor’s 
signing of HB 813,” stating that the 
bill “will have no material effect on 
the ability of citizens to challenge 
any environmental permitting deci- 
sion.” Secretary Struhs promised to 
take seriously the governor’s charge 
to carefully monitor the actual ef- 
fects of the bill on the ability of 
Florida residents to challenge envi- 
ronmental permits.** 

The explanations offered by the 
governor and the secretary ap- 
peared to do little to satisfy the ob- 
jectors,* and several environmental 
interest groups soon filed a legal 
challenge to the bill.** The complaint 
alleges that the bill is unconstitu- 
tional because it violates the single 
subject requirement in Article III, 
§6, of the Florida Constitution.*” 


Summary of the Bill 
So what does the legislation really 
do? 


1) Overrules prior judicial decisions. 

As originally filed, the legislation 
principally sought simply to make 
clear that §403.412(5) does not al- 
low an unaffected citizen to “ini- 
tiate” an administrative proceed- 
ing.** As enacted, the legislation 
does this by expressly providing 
that “as used in this section and as 
it relates to citizens, the term ‘in- 
tervene’ means to join an ongoing 
§120.569 or §120.57 proceeding; this 
section does not authorize a citizen 
to institute, initiate, petition for, or 
request a proceeding under 
s.120.569 or s.120.57.”°° The legis- 
lation clearly has the effect of over- 
ruling prior judicial decisions, in- 
cluding ManaSota-88 and Booker 
Creek.*° 

During the many legislative com- 
mittee hearings on HB 819 and SB 
270, there was considerable confu- 
sion and controversy about the ef- 
fects of the bills as originally filed.*' 
Accordingly, the legislation was ex- 
panded in several ways in an effort 
to alleviate this confusion and to 
reduce some of the controversy. 

2) Confirms that there is no effect 
on APA “substantial interests” standing. 

First, the bill was revised to clarify 
that citizens continue to have stand- 
ing to request administrative pro- 
ceedings under the APA if their sub- 
stantial interests will be determined 
by the challenged agency action. The 
bill does this by expressly providing 
that “nothing in this section limits 
or prohibits a citizen whose substan- 
tial interests will be determined or 
affected by a proposed agency action 
from initiating a formal administra- 
tive proceeding under s.120.569 or 
s.120.57."* 

The bill goes on to provide that “a 
citizen’s substantial interests will be 
considered to be determined or af- 
fected if the party demonstrates it 
may suffer an injury in fact of suffi- 
cient immediacy and is of the type 
and nature intended to be protected 
by [Chapter 403].”* In this fashion, 
the bill appears to codify the APA 
“substantial interests” standing test 
set out in the seminal case of Agrico 
Chemical Co. v. Department of En- 
vironmental Regulation, 406 So. 2d 
478 (Fla. 2d DCA 1981). 
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3) Describes what “substantial in- 
terests” are sufficient. 

In an effort to address claims that 
citizens would have difficulty meet- 
ing the APA's substantial interests 
test, the bill also establishes what 
showing of “substantial interests” 
will be sufficient under the APA. The 
bill provides that a sufficient dem- 
onstration may be made by a peti- 
tioner who establishes that the pro- 
posed activity, conduct, or product to 
be licensed or permitted affects the 
petitioner’s use or enjoyment of air, 
water or natural resources protected 
by Chapter 403.“ 

This language is intended to 
codify existing case law holding that 
demonstrating that a proposed ac- 
tivity will affect one’s use and en- 
joyment of natural resources pro- 
tected under the specific statute at 
issue is sufficient to demonstrate 
“substantial interest.” See, e.g., 
Friends of the Everglades v. Board 
of Trustees, 595 So. 2d 186 (Fla. 1st 
DCA 1992). As such, it appears that 
this language was intended neither 
to relax nor to make more stringent 
the “substantial interests” standing 
test to participate in environmen- 
tal proceedings. 

4) Provides that no showing of 
“special injury” is required. 

Notwithstanding the addition of 
the language that was designed to 
make clear that the bill would have 
no effect on a citizen’s ability to es- 
tablish “substantial interests” 
standing under the APA, some ex- 
pressed concern that this showing 
nonetheless would be difficult if it 
required the citizen to demonstrate 
some form of “special injury,” i.e., an 
injury that is different in kind or 
degree from that suffered by the 
general public. Some environmental 
interest groups were particularly 
sensitive about this requirement 
because DEP recently had denied 
standing to neighbors seeking to 
challenge a construction permit for 
a cement plant in part because the 
allegations in their petition did not 
demonstrate that the petitioners 
would suffer any “special injury” 
beyond that which might be sus- 
tained by all persons residing in the 
surrounding area.* In its final or- 
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Section 9 of HB 813 
was enacted 
primarily to clarify 
standing afforded to 
citizens under 
§403.412(5), which 
authorizes citizens to 
“intervene” in certain 
proceedings. 


der, DEP had concluded that such 
“special injury” was necessary to 
confer standing under the “substan- 
tial interests” standing require- 
ments of the APA.*° 

To address this concern, the bill 
was amended to provide that “no 
demonstration of special injury dif- 
ferent in kind from the general pub- 
lic at large is required.”*’ Of course, 
allegations of injury to the environ- 
ment alone or other generalized 
grievances that are of concern to 
everyone are still insufficient to con- 
fer standing under the “injury in 
fact” test.** However, this elimina- 
tion of the “special injury” test ac- 
tually may have the effect of mak- 
ing it easier for petitioners in 
environmental cases to demonstrate 
this “substantial interests” standing. 

5) Provides “automatic standing” 
to certain environmental interest 
groups. 

As noted, a number of Florida 
environmental interest groups pre- 
viously had relied on the judicial 
interpretations of §403.412(5) to 
provide them with essentially “au- 
tomatic standing” to initiate admin- 
istrative proceedings on environ- 
mental permitting decisions. They 
therefore strenuously opposed any 
change to the law. They argued that 
change was unnecessary because in 
reality the law had been used only 
sparingly*® and that, if it were 
abused, there were other means to 
deal with these abuses.* They also 


argued that the change to 
§403.412(5) would not prevent them 
from filing challenges; it simply 
would require them to go to the un- 
necessary trouble of demonstrating 
that they or their individual mem- 
bers would be affected by the chal- 
lenged permitting decision.”' 

In an effort to reduce the contro- 
versy concerning the effect of the bill 
on some of these groups, a new sub- 
section (6) was added to the bill. It 
provides “automatic standing” to 
environmental interest groups that 
meet certain requirements.” Spe- 
cifically, the group must be a 
“Florida” corporation, the corpora- 
tion must have at least twenty-five 
current members residing within 
the county where the activity is pro- 
posed, and the corporation must 
have been formed at least one year 
prior to the date of the filing of the 
permit application that is the sub- 
ject of the proposed agency action. 

The requirement that the group 
be a “Florida” corporation has gen- 
erated considerable criticism, par- 
ticularly from foreign corporations 
like the Sierra Club. However, the 
courts previously have held that 
these groups are not citizens of the 
state for purposes of the standing 
provided by §403.412(5),** so it does 
not appear that this change will 
have any adverse effect on such for- 
eign corporations. In addition, noth- 
ing in the bill changes the existing 
law on “associational standing,”™ so 
even foreign environmental corpo- 
rations will continue to be able to 
assert standing based on the indi- 
vidual standing of their members.°*° 

The requirement that a group be 
a “corporation” excludes an unincor- 
porated association, and thereby 
avoids any debate over whether 
such an association is a “citizen” or 
has the legal capacity to request an 
administrative proceeding pursuant 
to §403.412.°° 

The requirement that the group 
have been formed at least one year 
prior to the date of the filing of the 
permit application was designed to 
deal with cases like Friends of 
Nassau County, Inc. v. Nassau 
County, 752 So. 2d 42 (Fla. lst DCA 
2000). In that case, the petitioner, 


3 

F 

‘ 

3 

q 

| 

4 

q 

q 

4 

4 

4 

. 


“Friends of Nassau County” was cre- 
ated on the day the petition was 
filed by individuals who were busi- 
ness competitors of the applicant.*” 

One question left unresolved by 
the language of the statute is how a 
corporation goes about demonstrat- 
ing, for standing purposes, that it 
has twenty-five current members 
residing in the county in which the 
activity is proposed. Some expressed 
concern that this requirement might 
force organizations to reveal their 
membership lists, in violation of 
their right to associational privacy.** 
An early version of the bill provided 
that existence of the required num- 
ber of members of the organization 
may be established by affidavit, sub- 
mittal of a current membership list, 
or corporate or organizational busi- 
ness records, including the names 
and addresses of the twenty-five 
current members.’ This language 
was not included in the version of 
the bill that was enacted, so this 
provision no doubt will be subject 
to interpretation as the new statute 
is applied. 

6) Describes standing test for fed- 
erally delegated or approved pro- 
gram. 

DEP implements several feder- 
ally delegated or approved environ- 
mental programs in Florida for the 
United States Environmental Pro- 
tection Agency (EPA), including the 
NPDES, RCRA, PSD and Clean Air 
Act Title V permit programs. Appli- 
cable federal regulations require 
these state programs to include pro- 
vision for citizen participation and 
for judicial review of final permits 
by specified persons.” Florida pre- 
viously has advised EPA that it pro- 
vided the required opportunities for 
judicial review by way of the liberal 
standing provided by §403.412(5). 

The EPA became aware of the pro- 
posed changes to §403.412(5) and 
reminded Florida of the require- 
ments to provide for judicial review 
of final permits.®! Although the bill 
does not directly affect the existing 
right to seek judicial review of final 
permit decisions,” the sponsors 
adopted DEP’s suggestion that the 
bill be amended to add a new sub- 
section (7) that provides for stand- 


ing to request administrative pro- 
ceedings on such permits if the citi- 
zen meets the standing require- 
ments for judicial review of a case 
or controversy under Article III of 
the U.S. Constitution.® A citizen 
generally will be deemed to have 
met these requirements if he or she 
has suffered an actual or imminent 
injury which is an invasion of a le- 
gally protected interest and which 
is concrete and particularized; such 
injury is fairly traceable to the chal- 
lenged action and not the result of 
the independent action of some 
third party not before the tribunal; 
and such injury will likely be re- 
dressed by a favorable decision by 
the tribunal. 


Conclusion 

Section 9 of HB 813 was enacted 
primarily to clarify standing af- 
forded to citizens of the state under 
§403.412(5), which authorizes citi- 
zens to “intervene” in certain pro- 
ceedings. To accomplish this, the leg- 
islation expressly provides that the 
term “intervene” means to join an 
already ongoing administrative pro- 
ceeding, and it expressly provides 
that it does not authorize a citizen 
to “initiate” (or request or petition 
for) an administrative proceeding 
under §120.569 or §120.57 of the 
APA. In so providing, the legislature 
has rejected the contrary interpre- 
tation adopted by the courts. 

The legislature also sought to al- 
leviate confusion and to reduce con- 
troversy resulting from this change 
to §403.412(5). It did so by expand- 
ing the statute in several ways. The 
legislation confirms that the change 
will have no adverse effect on a 
citizen’s traditional standing under 
the APA to request a hearing if the 
citizen’s substantial interests would 
be affected or determined, it de- 
scribes what interests are sufficient, 
and it makes clear that no showing 
of special injury is required in such 
cases. In addition, the legislation 
provides “automatic standing” for 
Florida environmental interest 
groups that meet certain require- 
ments. Finally, the legislation seeks 
to insure that Florida will continue 
to be able to implement certain fed- 


erally delegated or approved pro- 
grams. 

No doubt these additional efforts 
to alleviate confusion and to reduce 
controversy will themselves provide 
the courts with new opportunities 
to interpret the standing now pro- 
vided by this new version of 
§403.412. O 


‘ HB 813 is now codified as Ch. 2002- 
261, Laws of Florida. 

? Patricia A. Renovitch, The Florida 
Environmental Protection Act of 1971: 
The Citizen’s Role in Environmental 
Management, 2 Fia. St. U. L. Rev. 736, 
751 (1974) (the legislative history file 
contained only one document even re- 
motely bearing on legislative intent). 

3 Peterson, DOAH Case No. 78-1467. 

* DER determined that the legislative 
history and purpose of the Environmen- 
tal Protection Act-to enhance environ- 
mental protection and enforcement-—dic- 
tated such an interpretation. Jd. 

5 See, e.g., Sierra Club Upper Keys Citi- 
zens Association v. DER, DOAH Case 
Nos. 84-2364, 84-2365, 84-2385 and 84- 
2327 (DER Final Order dated June 20, 
1985); Florida Audubon Society v. DER, 
DOAH Case Nos. 84-3691, 84-4122 and 
86-1045 (DER Final Order dated Octo- 
ber 31, 1986). 

6 See supra notes 9 and 10. 

? Greene, 414 So. 2d at 253 (emphasis 
added). 

Td. 

9 Td. at 1111. 

1! Booker Creek, 481 So. 2d at 12. 

Fg., ManaSota-88 v. Gardinier, 481 
So. 2d 948 (Fla. 1st D.C.A. 1986); Cape 
Cave Corp. v. DER, 498 So. 2d 1309 (Fla. 
1st D.C.A. 1986). 

18 Tt was not until 1998 that the legis- 
lature amended the APA to require an 
agency to dismiss a petition for hearing 
if it is not in substantial compliance with 
the requirements of the Uniform Rules. 
See Stat. §120.569(2)(c). 

‘4 Generally speaking, the applicant for 
a license or permit carries the ultimate 
burden of persuasion of entitlement 
throughout all proceedings. Florida De- 
partment of Transportation v. J.W.C. 
Company, Inc., 396 So. 2d 778 (Fla. 1st 
D.C.A. 1981). 

6 They also criticized administrative 
decisions that held that the attorney’s 
fees and bonding provisions in §403.412 
did not apply to and therefore could not 
be used to discourage this “intervention” 
under Subsection (5). See generally 
Frank E. Matthews, Kathleen L. Bliz- 
zard, Thomas W. Reese, Pro/Con: Inter- 
vention in Environmental Permitting: 
Should There Be a Price?, 68 Fa. B.J. 
51 (Jan. 1990). 

‘6 In 2000, the House bill (HB 1135) 
passed the House, but not the Senate. 
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In 2001, two Senate bills (CS/SB 910 and 
CS/SB 1560) passed the Senate, but nei- 
ther passed the House. 

‘7 HB 819 was reported favorably by the 
Committee on Natural Resources and 
Environmental Protection, by the Com- 
mittee on Agriculture and Consumer 
Affairs, and by the Council for Competi- 
tive Commerce. The bill passed the full 
House, and died in the Senate. Legisla- 
tive Information Services Division, Fi- 
nal Legislative Bill Information Citator, 
2002 Regular Session at 305. SB 270 was 
reported favorably by the Committee on 
Judiciary and the Committee on Natu- 
ral Resources. It was withdrawn from 
the Committee on Appropriations and 
died on the calendar. Jd. at 54. 
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It Includes a Toxic Amendment, Miami 
Herap, April 4, 2002. 

>" Letter dated May 15, 2002, from Gov- 
ernor Jeb Bush to Secretary of State 
Katherine Harris. 

Td. 

29 Td. 

*° David B. Struhs, Everglades Bill 
Won't Hamper Floridians’ Rights, St. Pr- 
TERSBURG TIMES, May 24, 2002. Of the 
other two cases, one was voluntarily dis- 
missed by the petitioner, and the other 
is in an administrative hearing process. 
Id. The latter case resulted in the entry 
of a final order granting the requested 
approvals. Putnam County Environmen- 
tal Council, Inc. v. DEP and Georgia-Pa- 
cific Corp., DOAH Case No. 01-2442 
(DEP Final Order entered Aug. 12, 
2002). 

3! Letter dated May 15, 2002, from Gov- 
ernor Jeb Bush to Secretary of State 
Katherine Harris. 

88 Statement by Department of Envi- 
ronmental Protection Secretary David 
B. Struhs on Bush’s signing of Ever- 
glades funding bill, HB 813 (May 15, 
2002). 

% Editorial, Everglades Bill’s Dirty 
Trade Off, Sv. PeTERsBuRG Times, May 20, 
2002; Editorial, Don’t Muzzle Citizens, 
ORLANDO SENTINEL, May 21, 2002. 

6 Sierra Club, Inc., et al. v. State of 
Florida and David Struhs, Secretary of 
Department of Environmental Protec- 
tion, Case No. 2002-CA-001963 (2d Cir.) 
(complaint filed August 14, 2002). See 
also Jim Saunders, Lawsuit Legislation 
Faces Suit, Fuoripa Times-Union, Aug. 
15, 2002; Mike Salinero, Suit Disputes 
Scope of Environmental Law, Tampa Tri- 
BUNE, Aug. 15, 2002; David Royse, Envi- 
ronmentalists Sue State Over Bill Lim- 
iting Challenges, TALLAHASSEE DEMOCRAT, 
Aug. 15, 2002; Craig Pittman, Limit on 
“Green” Lawsuits Challenged, Sr. Pr- 
TERSBURG TIMES, Aug. 25, 2002; Editorial, 
Swinging at Legislature, Hitting the 
Everglades, PALM Bracu Post, Aug. 16, 
2002; Editorial, Environmentalists Are 
Right to Seek Ditching of Errant Law, 
TAMPA TRIBUNE, Aug. 24, 2002. 

“7 A similar single subject challenge to 
the Florida Forever Program, Ch. 99-247, 
Laws of Florida, was rejected in Carib- 
bean Conservation Corp., Inc. v. Harris, 
Case No. 99-4871 (2d Cir.) (Final Sum- 
mary Judgment entered Feb. 14, 2000), 
aff'd per curiam 789 So. 2d 1053 (Fla. 
1st D.C.A. 2001). 

°° HB 819 §2(2002); SB 270 §2(2002). 
The original bills also would have made 
clear that the act’s provisions regarding 
attorney’s fees and bonding require- 
ments also apply to administrative pro- 
ceedings “instituted” under §403.412, 
including those instituted under Subsec- 
tion (5). Id. These provisions would have 
had the effect of overruling administra- 
tive decisions that had held that the 
attorney's fees and bonding provisions 
in Fa. Star. §403.412, did not apply to 
and therefore could not be used to dis- 


courage “intervention” under subsection 
(5). See supra note 15. 

°° HB 813, §9, 3d engrossed and en- 
rolled. This definition of the term “inter- 
vene” is consistent with that found in 
most legal dictionaries. E.g., REAL LIFE 
DicTIONARY OF THE Law (defining “inter- 
vention” as “the procedure under which 
a third party may join an ongoing law- 
suit”). Likewise, the use of the term “ini- 
tiate” as contemplating the petition or 
request for proceeding under §120.569 
or $120.57 is consistent with the Uni- 
form Rule governing initiation of pro- 
ceedings. Rule 28-106.201(1), Florida Ad- 
ministrative Code (“initiation of 
proceeding shall be made by written pe- 
tition to the agency responsible for ren- 
dering final agency action”). 

0 See Senate Staff Analysis and Eco- 
nomic Impact Statement for CS/SB 270 
(March 13, 2002); House of Representa- 
tives Analysis for CS/HB 819 (Feb. 22, 
2002). 

‘! The House bill, HB 819, was the sub- 
ject of three committee hearings; and the 
Senate bill, SB 270, was the subject of 
two committee hearings. Legislative In- 
formation Services Division, Final Leg- 
islative Bill Information Citator, 2002 
Regular Session at 54 (legislative his- 
tory of SB 270); Id. at 305 (legislative 
history of HB 819). 

" HB 813, $9, 3d engrossed and en- 
rolled. In this fashion, the bill is much 
like other statutes that require a litigant 
to demonstrate that it will be “affected” 
in some fashion before it may initiate 
legal proceedings. #.g., Star. 
§$163.3215 (allowing any “aggrieved or 
adversely affected” party to enforce lo- 
cal comprehensive plans through devel- 
opment orders); FLA. Stat. $120.68 (au- 
thorizing judicial review under the APA 
only by a person who is “adversely af- 
fected” by final agency action). 

‘8 Id. The bill affords standing only ifa 
party “demonstrates” it may suffer an 
injury in fact. As such, the petitioner will 
be required to prove facts establishing 
its standing at final hearing. 

'* The sponsor of the House bill, Rep- 
resentative Gaston Cantens, also read 
a statement of legislative intent that 
elaborated on this provision in the fol- 
lowing fashion: “With regard to indi- 
vidual citizens who are natural persons, 
all standing requirements to demon- 
strate substantial interest will be satis- 
fied if the petitioner demonstrates that 
the proposed activity of the environmen- 
tal permit will affect the person’s use or 
enjoyment of air, water, or natural re- 
sources. In other words, if that person 
fishes in the water body to be altered by 
a permit, watches birds there, or under- 
takes similar activities that will be 
changed by the fact that a permit is 
granted, they will have standing.” Jour- 
nal of the House of Representatives, p. 
3112 (March 22, 2002). 

*® Final Order of Dismissal, Woodhouse 
and Tyler v. Suwannee American Cement 
Company and DEP, OGC Case No. 99- 
2231, DOAH Case No. 00-0702 (DEP 
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May 25, 2000), aff'd 798 So. 2d 729 (Fla. 
1st D.C.A. 2001) (citations omitted). 

46 Td. Some courts have refused to ap- 
ply the “special injury” analysis to de- 
terminations regarding standing under 
the APA. E.g., Friends of the Everglades, 
Inc. v. Board of Trustees of the Internal 
Improvement Trust Fund, 595 So. 2d 
186, 189 (Fla. 1st D.C.A. 1992). In a case 
considering another subsection of 
§403.412, the Florida Supreme Court 
has held that the legislature enacted 
§403.412 to extend standing to private 
and corporate citizens of Florida with- 
out any showing of special injury. See 
Florida Wildlife Fed’n v. DER, 390 So. 
2d 64, 67-68 (Fla. 1980). 

*7 HB 813, §9, 3d engrossed and en- 
rolled, amending FLA. Star. §403.412(5). 
This language was initially offered in the 
form of an amendment to SB 270 by 
Senator Rod Smith. Fla. Sen. Comm. on 
Natural Resources, tape-recording of 
proceedings (March12, 2002). 

48 This language does not eliminate any 
requirement that the injury must be dif- 
ferent in degree from that suffered by 
the general public at large. As such, this 
requirement may be much like that con- 
tained in the provision describing who 
has standing to enforce local comprehen- 
sive plans through development orders. 
See FLA. Stat. §163.38215(2) (defining “ag- 
grieved or adversely affected party” to 
provide that “[t]he alleged adverse in- 
terest may be shared in common with 
other members of the community at 
large, but shall exceed in degree the gen- 
eral interest in community good shared 
by all persons”). 

49 Fla. H.R. Comm. on Natural Re- 
sources and Environmental Protection, 
tape-recording of proceedings, (January 
30, 2002) (testimony of Charles Lee, se- 
nior vice president, Audubon of Florida). 
The case cited most frequently by one of 
the sponsors involved a challenge by a 
person from South Florida to a permit 
for the construction of a development in 
Northeast Florida. Mike Salinero, Sena- 
tor Offering Growth Protection, TAMPA 
TRIBUNE, April 19, 2002. 

50 Fla. H. R. Comm. on Natural Re- 
sources and Environmental Protection, 
tape-recording of proceedings, (January 
30, 2002) (testimony of David Ludder, 
vice president and general counsel, Le- 
gal Environmental Assistance Founda- 
tion). Two other legislative proposals, HB 
257 and SB 280, would have revised the 
APA to provide for sanctions similar to 
those in Federal Rule 11. Neither of these 
measures was enacted during the 2002 
Regular Session. 

51 Fla. H. R. Comm. on Natural Re- 
sources and Environmental Protection, 
tape-recording of proceedings (January 
30, 2002) (testimony of Charles Lee, se- 
nior vice president, Audubon of Florida). 

52 HB 813, §9, 3d engrossed and en- 
rolled, to be codified at Fia. Star. 
§403.412(6). An early version of this pro- 
vision was initially offered in the form 
of an amendment to SB 270 by Senator 
Jack Latvala. Fla. Sen. Comm. on Natu- 


ral Resources, tape-recording of proceed- 
ings (March12, 2002). 

53 See Legal Environmental Assistance 
Foundation v. DEP, 702 So. 2d 1352 (Fla. 
1** DCA 1997); Sierra Club v. Suwannee 
American Cement Co., 802 So. 2d 520 
(Fla. 1st D.C.A. 2001). 

54 See generally Florida Home Builders 
Ass’n v. Department of Labor and Em- 
ployment Security, 412 So. 2d 351 (Fla. 
1982) (holding that an association may 
have standing even though acting solely 
as representative of its members, pro- 
vided certain requirements are met). 

5° In its final bill analysis, DEP noted 
that some members of the public had ex- 
pressed concern that this new test would 
be interpreted to be the exclusive means 
for nonprofit groups to establish stand- 
ing to challenge agency action under Ch. 
403, and thus would preclude foreign 
corporations and all unincorporated en- 
tities from initiating administrative pro- 
ceedings under the APA. However, DEP 
concluded that the better interpretation 
is that the changes to Fra. Star. 
§403.412(5) do not affect rights under 
the APA. See Department of Environ- 
mental Protection Final Bill Analysis, 
HB 818, at pp. 6-7. 

°° DEP previously determined that an 
unincorporated association could ini- 
tiate an administrative proceeding un- 
der Fa. Star. §403.412, but the appel- 
late court declined to address this issue 
because the record showed that the as- 
sociation was incorporated long before 
the entry of the recommended order. 
Cape Cave Corp. v. DER, 498 So. 2d 1309, 
1311 (Fla. 1st D.C.A. 1986). 

57 Friends of Nassau County, 752 So. 2d 
at 49. 

58 See National Association for the Ad- 
vancement of Colored People v. Alabama, 
357 U.S. 449 (1958). In this case the U.S. 
Supreme Court held that compelling a 
private organization to reveal the iden- 
tities of its members where such disclo- 
sure will result in the harassment of 
existing members and the discourage- 
ment of new members can constitute a 
violation of the right to freedom of asso- 
ciation. The right to keep private one’s 
membership lists under freedom of as- 
sociation is not an unqualified right; 
rather, it attaches when it appears likely 
that the disclosure of members’ identi- 
ties will result in harassment and re- 
taliation against those members. See 
United States v. Comley, 890 F.2d 539 
(1st Cir. 1989). But see Doe v. Stincer, 
175 F.3d 879 (11th Cir. 1999) (doctrine 
of representational standing does not re- 
quire party suing as representative to 
specifically name individuals on whose 
behalf the suit is brought). See also Na- 
tional Rifle Association v. City of South 
Miami, 774 So. 2d 815 (Fla. 3d D.C.A. 
2000) (association bringing suit against 
city did not waive its members’ right to 
associational privacy and therefore could 
not be compelled to reveal its members’ 
identities in order to demonstrate stand- 
ing to bring the suit). 

59 CS/HB 813, First Engrossed. 


8° E.g., 40 CFR §123.30 (states admin- 
istering the NPDES program must pro- 
vide an opportunity for judicial review 
in state court of final permit decisions 
that is the same as provided under the 
Clean Water Act, which authorizes re- 
view by any “interested person”); 40 CFR 
§70.4(b)(3)(x) (a state that administers 
a Title V program must provide for judi- 
cial review in state court of final permit 
decisions by the applicant, any person 
who participated in the public partici- 
pation process, and any person who 
could obtain judicial review of such ac- 
tions under state laws). 

6! See Letter dated February 20, 2002, 
from Deputy Regional Counsel, Region 
4, EPA. 

8 Judicial review of final permit deci- 
sions is governed by $120.68 of the APA. 
That section authorizes a party who is 
adversely affected by final agency action 
to seek review. In a recent opinion, a 
Florida appellate court held that an en- 
vironmental interest group that had re- 
lied solely on §403.412(5) for standing 
to request an administrative hearing did 
not establish standing for judicial review 
of the final permit decision because it 
failed to demonstrate that it was ad- 
versely affected by the challenged per- 
mit decision. See Sierra Club v. 
Suwannee American Cement Co., 802 So. 
2d 520, 522-23 (Fla. 1st D.C.A. 2001). 

63 This language was taken from a case 
involving consideration of whether 
Virginia’s standing provisions were con- 
sistent with the federal requirements for 
approved programs, Commonwealth of 
Virginia v. Browner, 80 F.3d 869 (4th Cir. 
1996), and from the subsequently re- 
vised provisions that were approved by 
EPA. 62 Fed. Reg. 12778 (March 18, 
1997). 

5 Lujan v. Defenders of Wildlife, 504 
U.S. 555, 560-61 (1992). Virginia 
adopted similar language, and this lan- 
guage was approved by EPA. 62 Fed. 
Reg. 12778, 12780 (March18, 1997). 
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Family Law 


Assessing the Veracity of Domestic Violence 
Allegations in Parenting Disputes 


omestic violence allega- 
tions are all too com- 
mon in child custody 
cases. Some of these al- 
legations are true; some are false. 
An unfortunate consequence of the 
false allegations is that suspicion 
is raised as to credibility any time 
domestic violence allegations arise 
in a family law case, even when the 
claims are true. Despite the need 
to protect falsely accused parents, 
it can be equally detrimental to 
abused spouses if true allegations 
of abuse are not taken seriously. 
In cases involving real violence, 
a batterer may use the legal pro- 
cess as another form of abuse in an 
ongoing cycle. By using children as 
pawns in a custody dispute, a 
batterer can continue to exert 
power and control even after a re- 
lationship has ended. If this type of 
abuse is not detected, a batterer 
may use the family court system to 
sustain or further an imbalance in 
power. To protect the family court 
from becoming a forum for abuse 
and to better explore the veracity 
of domestic violence claims, it is 
important for family lawyers and 
judges to be educated in the dynam- 
ics of domestic violence and how 
these dynamics are played out in 
child custody disputes. 


Myths and Realities 

When domestic violence allega- 
tions are raised in a case, it is im- 
portant to recognize the myths 
about domestic violence that are 
pervasive in our society. 

Myth: Battered spouses are pas- 
sive individuals who are poor, inef- 
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fective, nonconfrontational, nonvio- 
lent, and who rarely, if ever, try to 
defend themselves. 

Reality: There is no typical pro- 
file of a battered spouse. Domestic 
abuse and violence crosses all so- 
cioeconomic levels, all personality 
types, all professions, and all races. 
Therefore, expecting all victims to 
fall within the stereotype is unre- 
alistic. 

Myth: Batterers are chronically 
angry, violent individuals who are 
abusive across settings and situa- 
tions. 

Reality: There is no composite for 
a typical batterer. Batterers can be 
very well respected in their commu- 
nity. They may be quite charming, 
friendly, and engaging. They occupy 
all socioeconomic levels, all races, 
and all professions. 
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Myth: Battered spouses never get 
angry or fight back against the 
abuse. 

Reality: Many battered spouses 
get irritable and have angry out- 
bursts at some point in their abu- 
sive relationships. They also take 
steps to defend themselves and 
fight back. In fighting back, a bat- 
tered spouse may use a weapon or 
object to equalize what typically is 
lesser physical strength.' It is im- 
portant for those judging domestic 
violence cases to understand that 
expressions of irritability and an- 
ger are normal reactions to trauma, 
and should not be used as a basis 
to conclude that the allegations of 
abuse are false. 

Myth: Domestic violence equates 
to physical beatings. 

Reality: Domestic violence takes 
on many forms, only one of which 
is physical abuse. Other forms of 
abuse are sexual abuse, emotional 
abuse, psychological abuse, eco- 
nomic abuse, and legal abuse. Any 
of these forms of abuse can cause 
traumatic reactions in the victim. 

Myth: Battered spouses must be 
crazy to remain in an abusive rela- 
tionship. 

Reality: The incidence of psychi- 
atric disturbance is no higher in 
battered spouses than in any other 
individuals.” In actuality, what 
many people see as bizarre behav- 
ior on the part of battered spouses 
may actually be tactics they adopt 
to help them escape or avoid as 
much harm as they can in their ex- 
tremely difficult circumstances. As 
an example, in one case, several wit- 
nesses reported that the victim, Sa- 
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rah, would sometimes provoke her 
husband when he seemed most up- 
set. She would call him a “stupid 
bastard” and tell him he knew noth- 
ing about raising children, which 
usually resulted in her getting a 
severe beating. However, when the 
sources were questioned further, it 
became apparent that the only 
times that Sarah provoked her hus- 
band in this manner was when he 
was losing his temper with the chil- 
dren. When asked about this, Sarah 
said that she could tell when her 
husband was getting ready to beat 
the children. She learned that if she 
distracted him from the children 
that she would get the beating in- 
stead of the children. As this ex- 
ample demonstrates, it is important 
to look at each strategy a victim uses 
in an abusive relationship in its own 
context rather than jumping to the 
conclusion that it is “crazy” behav- 
ior. 

On a related topic, the legal sys- 
tem sometimes treats Posttrau- 
matic Stress Disorder or Battered 
Spouse Syndrome as a standard 
that all battered spouses must meet 
in order to be considered “abused.” 
However, the psychological impact 
of domestic violence is not pathologi- 
Traumatic experiences natu- 
rally affect people, but not all 
trauma victims develop Posttrau- 
matic Stress Disorder nor should 
they be expected to. Even if they do, 
it is important to recognize that al- 
though trauma can affect someone’s 
way of thinking and reactions to oth- 
ers, these changes in thinking often 
represent accurate appraisals based 
on actual experiences with the 
batterer. This has implications when 
determining “reasonable perception 
of danger” in domestic violence 
cases. In cases involving real vio- 
lence, a battered spouse’s “reason- 
able perception of danger” is likely 
to be different than the perception 
of someone who has no history of 
violence in an intimate relationship. 

Myth: If there was real abuse in 
the relationship, the battered 
spouse would have left sooner. 

Reality: Many people find it diffi- 
cult to understand why battered 
spouses do not immediately leave a 


relationship at the first sign of vio- 
lence, but there are many reasons 
why battered spouses stay. Some of 
these reasons include economic de- 
pendence on the batterer, not hav- 
ing a safe place to go, emotional de- 
pendence on the batterer, fear of 
being killed, or fear that the batterer 
may take the children. In fact, it is 
not uncommon for batterers to use 
the children to control their partner. 

There also are other factors asso- 
ciated with abusive relationships 
that make it difficult for a battered 
spouse to leave. In some cases, there 
is what is commonly referred to as 
a cycle of violence.‘ This cycle has 
three stages: tension building, acute 
battering episode, and the loving 
contrition or honeymoon phase. In 
the cycle, tension builds in the rela- 
tionship until the point where the 
batterer abuses the victim. The 
abuse is then followed by the 
batterer being remorseful or ex- 
tremely loving, affectionate, or car- 
ing. It is this third phase in the cycle, 
the claims of love, devotion, and 
promise to change, which although 
intermittent, cause the victim to 
maintain the relationship. The vic- 
tim is always waiting for the “lov- 
ing” person to show up again and 
will sometimes change their own 
behavior in an effort to eliminate 
the violent acts. 

Finally, asking the ques- 
tion, “Why don’t abused spouses just 
leave?” implies that leaving will stop 
the violence. In many cases, not only 
does leaving not stop the violence, 
it exacerbates it. In fact, separation 
can be the most dangerous period 
in a violent relationship and this 
elevated level of danger can last for 
several years after termination of 
the relationship.’ In short, leaving 
does not necessarily equate to 
safety. 


Who is the Victim? 

How do you determine who is the 
victim in a battering relationship, 
especially if there is evidence to sug- 
gest that both parties were abusive 
toward each other at one time or 
another? Here are factors to con- 
sider. 

1) Look to who had the power and 


control in the relationship. Violence 
is only one way in which a batterer 
tries to obtain his ultimate goal, 
which is to have power and control 
in the relationship. Other ways to 
gain power and control over some- 
one is by using threats, isolation, 
controlling the finances, and using 
the children as pawns. When there 
is evidence that both parties have 
been violent, it can sometimes be 
helpful to focus on other aspects of 
domestic abuse that are not neces- 
sarily related to the violence to de- 
termine who is abused and who is 
the abuser. 

2) Review collateral records such 
as therapy records, medical records 
or police reports. If available, objec- 
tive records can sometimes support 
a victim’s allegations of abuse by 
showing a pattern of injuries or be- 
havior on the victim’s or batterer’s 
part that are consistent with abuse. 
In custody cases, these records can 
be particularly helpful if the records 
predate the marital separation or 
child custody battle. If medical 
records show injuries, therapy 
records show distress or complaints 
about violence in the relationship, 
or police reports document claims of 
domestic abuse preceding separa- 
tion, the likelihood that the allega- 
tions are being made to gain lever- 
age is lessened. But records do not 
always exist. Some battered spouses 
do not seek medical treatment for 
injuries, admit to abuse in therapy, 
or call the police. There are many 
reasons why this may occur, such as 
feelings of shame, humiliation, and 
embarrassment or not wanting to 
get the batterer in trouble. In the 
other direction, the presence of 
records documenting allegations of 
abuse, even those predating separa- 
tion, do not necessarily prove abuse 
occurred. Although probably rare, 
there arguably may be some spouses 
who anticipate a marital separation 
or child custody dispute and make 
reports of domestic abuse to gain 
leverage if the case goes to court. 
Therefore, while collateral records 
should be considered, they are only 
one element of proof in trying to 
determine the veracity of domestic 
violence allegations. 
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3) Interview collateral sources. In 
some cases, collateral sources, such 
as relatives, neighbors, friends and 
doctors, have either witnessed the 
abuse or observed behavior from ei- 
ther party that would be consistent 
or inconsistent with abuse. When 
questioning collateral sources, the 
inquiry should not focus solely on 
violent acts since they most often 
occur outside the presence of wit- 
nesses. Other dynamics of abuse 
should be examined, such as 
whether the alleged batterer iso- 
lated or threatened the victim. In- 
quire as to who made the decisions 
in the relationship and who con- 
trolled the finances. As with any 
witnesses, bias can influence what 
is reported. Therefore, credibility of 
the witness must be explored. 

4) Look for evidence of change on 
the part of the alleged victim after 
the relationship started. Many bat- 
tered spouses experience changes in 
their behavior, emotions, or think- 
ing after becoming involved with an 
abusive partner. As far as behavioral 
changes, battered spouses often 
adopt the reality of the batterer, try 
to placate the batterer in order to 
avoid future problems or violence, 
assume responsibility for the 
batterer’s behavior, tolerate increas- 
ing levels of abuse, become 
hypervigilant to potential threats, 
withdraw from others, or have 
trouble concentrating. Emotionally, 
battered spouses often develop low 
self-esteem; blame themselves for 
the abuse; become suicidal; experi- 
ence depression, shame, anger, anxi- 
ety, or fear; feel helpless or hopeless; 
and experience nightmares, flash- 
backs, or other kinds of intrusive 
experiences. In addition, their think- 
ing may be characterized by denial 
and minimization of the abuse (i.e., 
there is nothing wrong with my re- 
lationship; I am not being abused) 
and they may not readily recognize 
their alternatives, such as leaving 
the relationship or calling the po- 
lice. The more of these factors 
present, the more likely that the 
allegations of abuse are genuine. 

5) Obtain a psychological evalua- 
tion. Psychological evaluation and 
testing of the alleged victim can re- 


veal the presence or absence of 
trauma-related symptoms, some of 
which are described above, that of- 
ten develop in victims of abuse. 

Evaluation and testing of the al- 
leged batterer may identify person- 
ality traits or behaviors that are as- 
sociated with violent behavior and 
antisocial attitudes. While psycho- 
logical evaluation and testing can be 
useful, it is not full proof. Some 
genuine victims do not develop 
trauma-related symptoms, and 
some batterers present and test very 
well and do not show any violent or 
antisocial tendencies in the evalua- 
tion results. 


Battling Historical Precedent 

Because most battered spouses 
are women,’ it is unfortunate that 
the law historically has not been 
very protective of women, particu- 
larly married women. The first “law 
of marriage” was set forth by 
Romulus (founder of Rome in 753 
B.C.). This law held that married 
women should “conform themselves 
entirely to the temper of their hus- 
bands and the husbands to rule 
their wives as necessary and insepa- 
rable possessions.”’ Thousands of 
years later, little had changed. As 
late as the 1800s, it was readily ac- 
cepted and legal for a husband to 
physically abuse his wife. In fact, the 
common saying “rule of thumb” 
which is believed to have its origin 
in English Common Law, decreed 
that a man could not legally use a 
rod thicker than the diameter of his 
thumb to beat his wife.* Strangely 
enough, this decree was established 
as a means of protecting wives from 
excessive abuse. During this same 
period, marital rape was unheard of 
because wives could not legally 
refuse their husbands’ conjugal 
rights.° 

In 1871, Alabama was the first 
state to rescind a husband’s legal 
right to beat his wife. North Caro- 
lina moved in this direction in 1874, 
but provided the exclusion that “if 
no permanent injury has been in- 
flicted, nor malice, cruelty nor dan- 
gerous violence shown by the hus- 
band, it is better to draw a curtain, 
shut out the public gaze, and leave 
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the parties to forgive and forget.”'° 
With such legal precedent, it is 
ironic that the behavior that some 
courts have used to rule against 
battered women, such as consider- 
ing them emotionally disturbed 
when they repeatedly return to their 
abusive partner, so closely follows 
the letter and intent of the laws on 
which our country was founded." 

Today, spousal battery is unlaw- 
ful in the U.S.'* However, laws are 
of no use unless they are imple- 
mented. The old laws, the ones le- 
gally permitting spousal abuse, re- 
flect literally thousands of years of 
societal attitudes about domestic 
violence, and such deeply en- 
trenched attitudes are difficult to 
change. Fortunately, more and more 
jurisdictions are establishing spe- 
cialized courts for domestic violence 
cases and more judges and attor- 
neys are receiving continuing edu- 
cation in the area of domestic vio- 
lence. 


Using Experts 
to Discern Truth 

Considering the legal and histori- 
cal precedent, a domestic violence 
expert can be of great assistance to 
an attorney in cases involving do- 
mestic violence. Experts can be 
hired or appointed to serve one of 
three possible roles: consultant, ex- 
pert witness/educator, or expert wit- 
ness/evaluator. The decision as to 
which type of expert would best 
serve the case should be determined 
by case-specific issues and by the 
attorney’s needs in any particular 
case. 

As a consultant. The primary role 
of a consultant is to review the in- 
formation pertinent to the domes- 
tic violence allegations, analyze and 
interpret this information, and 
make suggestions as to how the at- 
torney can highlight the strengths 
of the case and minimize the weak- 
nesses. By closely reviewing the 
records, a consultant may find links 
between domestic violence and key 
elements of the case that the attor- 
ney may not have recognized as sig- 
nificant. For example, batterers of- 
ten isolate their victims from family 
and friends to lessen the likelihood 
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that the abuse will be disclosed and 
to make the victim feel completely 
dependent on the relationship. 
Therefore, telephone records show- 
ing that the victim used to speak to 
out-of-state relatives daily before 
the batterer moved in compared 
with telephone records showing that 
the calls tapered off and eventually 
stopped shortly after the batterer 
moved in can be used to show one 
common dynamic in domestic vio- 
lence cases (isolation). In cases 
where the allegations are false, an 
expert may be able to point out in- 
formation in the records that could 
be or are inconsistent with the al- 
leged abuse. For example, if evi- 
dence indicated that prior to the 
marital separation, the alleged vic- 
tim had complete control over the 
household finances, made all the 
major decisions in the relationship, 
and was able to socialize with fam- 
ily and friends at all times of the day 
and night without any signs of jeal- 
ousy on the part of the alleged 
abuser, a domestic violence expert 
should be able to point out that such 
behaviors and role assignments 
would be unusual in an abusive re- 
lationship. 

A consultant may help prepare 
questions for opposing experts or 
adverse witnesses and help the at- 
torney anticipate what arguments 
the opposing side may make or what 
strategies they may use in present- 
ing their arguments. A consultant 
also should be able to critically re- 
view the work of other experts, in- 
cluding deciphering and explaining 
psychological test results, and assist 
in determining the advantages and 
disadvantages of using expert tes- 
timony in a specific case. Some- 
times, there may be facts of a case 
in which using an expert witness 
could hurt more than help, but a 
behind-the-scenes consultant could 
assist the attorney in getting impor- 
tant pieces of information to the 
judge without having to call an ex- 
pert witness. 

Finally, hiring a consultant can be 
an effective use of time and money 
in cases where there are little of 
both because consultation can be 
done via fax, mail, e-mail, or over 


the telephone and there would be no 
portal-to-portal charges. In addition, 
it broadens the market for the at- 
torney in that experts from any- 
where in the country could be hired 
without having to worry about 
travel expenses. 

As an expert witnesses /educator. 
The role of an expert witness/edu- 
cator is to provide general educa- 
tional information about domestic 
violence to the judge in the hope 
that such knowledge will help the 
court decide the ultimate issues. 
For example, this expert might be 
able to help the court determine 
whether a custody battle is an on- 
going pattern of family violence, 
negate the myths about domestic 
violence, or help explain certain 
behaviors on the part of a battered 
spouse, such as leaving the juris- 
diction with the child. In this sce- 
nario, the expert does not need to 
conduct an evaluation. The basis 
for the testimony is solely educa- 
tional, although the attorney also 
might be able to pose hypothetical 
questions to the expert that mirror 
the specific facts of the case at 
hand. 

As an expert witness/evaluator. 
An expert witness/evaluator’s role 
is to evaluate one or both of the 
parties, and in some cases, the chil- 
dren, in order to form opinions as 
to the domestic violence allegations 
and the specific needs of the fam- 
ily based on the results of the evalu- 
ation. Because psychologists and 
other mental health professionals 
ethically should not form specific 
opinions about individuals they 
have not personally evaluated, us- 
ing this type of expert can be much 
more costly. However, if the evalu- 
ation results favor the client, this 
type of testimony can be very pow- 
erful. The disadvantages are the 
increased costs and the possibility 
that the expert will not find sup- 
port for the position the attorney 
is taking in the case. 

In assessing the veracity of abuse 
allegations in parenting disputes, 
the assistance of a domestic violence 
expert, either as a consultant or as 
an expert witness, can be an impor- 
tant ingredient for success in the 


courtroom. A skilled expert can as- 
sist in dispelling societal myths as- 
sociated with domestic violence and 
help the participants in the legal 
process better understand the 
unique and often misunderstood 
dynamics of violent relationships. 
Hopefully, through education and 
the involvement of domestic vio- 
lence experts, judges will be able to 
better assess the veracity of allega- 
tions so that in cases involving true 
domestic violence, abused spouses 
will receive the protections which 
the current laws seek to afford; and 
in those where false allegations are 
made, truth will help to reveal the 
motivations for accusations. U 
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City, County and Local Government Law 


Skating on Thin Concrete 
The Florida Legislature’s Response 
to Skateboarders and Skaters 


hey fly through the air 

with the greatest of ease 

and far too often land with 

a bone-crushing, verte- 
brae-jarring crunch. They are in- 
line skaters and skateboarders 
(“skaters”), and they have become 
the bane of public sector attorneys 
and risk managers in numbers that 
seem to be growing exponentially. 
The preponderant challenge for a 
public entity’s attorney and staff in 
terms of controlling, if you will, the 
activities of skaters is determining 
in a definitive manner the extent 
of an entity’s exposure. Ironically, 
the noticeable lack of liability 
claims emanating from skating ac- 
tivities only serves to exacerbate 
this dilemma. 


The Florida 
Legislature Responds 

In response to the growing phe- 
nomenon that has become skating 
in its various forms, the Florida 
Legislature enacted FS. §316.0085, 
entitled, “Skateboarding; inline 
skating; freestyle bicycling; defini- 
tions; liability.”! The purpose of this 
section is to encourage governmen- 
tal owners or lessees of property to 
make land available to the public 
for skateboarding, inline skating, 
and freestyle bicycling. 

The legislature acknowledged 
that the lack of public skating ar- 
eas has been caused in large part 
by the potential exposure to liabil- 
ity from personal injury lawsuits, 
as well as the prohibitive costs of 
insurance.” While §768.28 pro- 
vides for a partial wavier of sover- 
eign immunity for actions in tort 
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filed against the State of Florida 
and its political subdivisions in the 
amount of $100,000 for any one 
claim or judgment and no more that 
$200,000 per occurrence’, the con- 
cern remains that the cumulative 
effect of such lawsuits could put a 
stranglehold on an entity’s self-in- 
sured retentions. It is important to 
note, however, that this legislation 
may not be deemed to constitute a 
waiver of sovereign immunity, re- 
gardless of whether the entity car- 
ries an excess insurance policy de- 
signed to augment self-insured 
retentions, or insurance coverage 
separate and distinct from self-in- 
sured retentions.’ 

At first blush, a plain reading of 
the statute seems to imply that nei- 
ther the governmental entity, nor 
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its employees may be held liable for 
injuries sustained by persons who 
engage in skateboarding, inline 
skating, and freestyle bicycling, pro- 
vided the activity takes place in an 
area designated for the activity in 
question. The statutory language is 
illusory and can prove to be a trap 
for the unwary public sector attor- 
ney who may be lured into a false 
sense of security due to the pres- 
ence of a designated activity area. 
Plaintiffs’ counsel are quick to point 
out that any limits on a public 
entity’s liability quickly disappear 
if any of the following can be proven 
by a preponderance of the evidence: 
1) the entity failed to guard against 
or warn of a dangerous condition 
that a participant does not and can- 
not reasonably be expected to have 
noticed; 2) any acts of gross negli- 
gence by the entity or any of its em- 
ployees considered to be the proxi- 
mate cause of the injury; or 3) the 
entity failed to obtain written con- 
sent from the parents of children 
under 17 years of age before autho- 
rizing same to participate in skat- 
ing activities.” 

The legislation defines as negli- 
gence the activities of individuals 
who fail to: 1) act within the limits 
of his or her ability, as well as the 
design and purpose of the equip- 
ment used; 2) maintain control of 
his or her person and equipment 
used; and 3) refrain from acting in 
any manner which may cause or 
contribute to death or injury of him- 
self, herself, and other persons.°® 
With all due respect to the drafters 
of this legislation, it appears they 
are a bit too optimistic, especially 
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when it comes to attempting to im- 
pute liability to individuals who are 
accused of acting “in any manner 
which may cause or contribute to 
death or injury of himself or herself, 
or other persons.” Clearly, one of the 
allures of the sport for some young 
people is to engage in death-defy- 
ing stunts and antics. 

As you might imagine, proponents 
of skating will assert with convic- 
tion that their sport is a relatively 
safe one. This assertion has been 
challenged, however, by the findings 
of the American Academy of Pediat- 
rics, which recently released a re- 
port concluding that skating-related 
mishaps sent over 50,000 people to 
the emergency room last year, with 
over 1,500 requiring hospitaliza- 
tion.* I am sure it comes as no sur- 
prise that the face, ankles, and 
wrists sustain the brunt of the inju- 
ries sustained. 


Assumption of Risk 

Clearly, adults who engage in 
skating activities are presumed to 
be cognizant of the risks inherent 
in the “sport” and, as such, the de- 
fense of “assumption of risk” is the 
initial response to claims arising out 
of such activities. Unfortunately, the 
mass of skaters are under the age 
of 18, prompting courts across the 
land to rule that unemancipated 
children cannot be expected to as- 
sume risk in a manner akin to an 
adult’s assumption, due to the infir- 
mity of age and maturity of judg- 
ment.’ This is where Florida’s law 
almost seems contradictory. Specifi- 
cally, while the entity can be held 
liable for failing to obtain written 
consent from the parents of children 
under 17 years of age before autho- 
rizing same to participate in skat- 
ing activities, latter portions of the 
statute read that “any person ... ir- 
respective of age” assumes the 
known and unknown inherent risks 
in skating activities.'° 


The Case for 
Skateboard Parks 

It is no mystery that many public 
entities have adopted the adage 
that, “if you can’t beat ’em, lead ’em,” 
as evidenced by the construction of 


skateboard parks, or the setting 
aside of designated skating areas. 
Many entities across Florida and 
the United States have elected to 


construct skateboarding parks. 
Some are taking innovative steps to 
reduce their liability exposure by: 1) 
ensuring that the park has no arti- 
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ficial lighting, thereby encouraging 
only day-time use; 2) fencing in the 
park and closing it at dusk; 3) post- 
ing clear and concise sets of rules in 
multiple locations throughout the 
park that serve to issue a series of 
warnings, suggestions, and safety 
equipment requirements; and 4) 
ensuring the park is regularly pa- 
trolled by police." 

Staff members employed by enti- 
ties who elect to create skating 
parks assert that careful and 
thoughtful construction of the facil- 
ity, proper maintenance and docu- 
mentation thereof, together with the 
posting of appropriate signage, con- 
stitutes the prudent management of 
the risk. 


The Case Against 
Skateboard Parks 

As you might imagine, there ex- 
ists a substantial number of public 
sector attorneys and risk managers 
who are opposed to the construction 
of skateboard parks. The general 
consensus among those opposed to 
such parks is that skateboard parks 
are costly to build, maintain, and 
insure. Those entities that lack the 
funds to purchase one of the count- 
less commercially available skate- 
board/in-line skate ramps or jumps 
are denied the opportunity to tap 
into the manufacturers’ products li- 
ability insurance. 

Regardless of who or how the park 
is constructed, many risk managers 
have opined that they encourage, 
rather than alleviate, risk since 
parks do little to reduce the unsafe 
or hazardous conditions associated 
with the operation of a skateboard/ 
in-line skating facility. Such parks 
require that the entity’s personnel 
conduct daily, documented safety 
inspections, which is a burdensome 
proposition for many short-staffed 
entities. Further, telling most skate- 
boarders that they should don an 
array of protective gear and never 
ride in the street or attempt com- 
plicated tricks will, in all probabil- 
ity, fall upon deaf ears. 

At a recent roundtable discussion 
in Polk County attended by public 
sector attorneys and risk managers, 
the following concerns were raised 


Telling most 
skateboarders to 
don an array of 
protective gear and 
never ride in the 
street or attempt 
complicated tricks 
will, in all probability, 
fall upon deaf ears. 


that, according to the Public Risk 
Management Association, are not 
unique to Polk County or Florida for 
that matter. The primary issues de- 
bated were: 

e In terms of waivers, who will 
secure the consent from the parent 
and what procedure will be imple- 
mented to prove that the adult is a 
legal guardian or parent of the 
child? 

e Who will draft the consent form 
and will the form include the ac- 
knowledgment that the child has 
been cleared medically to partici- 
pate in such activity? 

¢ Who will supervise the activity? 

¢ Who will regulate the hours of 
the activity and prepare appropri- 
ate notices and hours of operation? 

¢ Who has the expertise to inspect 
skateboarding rinks for hidden 
physical hazards or conditions that 
might not be recognizable to the 
participant? 

¢ Who manufactures and distrib- 
utes skating rinks and what type of 
written warranty accompanies the 
product? 

e Has the product been altered in 
any way by the entity, thereby ne- 
gating the effectiveness of the 
manufacturer’s product liability cov- 
erage?” 


Conclusion 

It is abundantly clear that there 
does not appear to be a consensus of 
opinion as how to best accommodate 
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skaters, or whether they should be 
accommodated at all. As with any 
inherently dangerous activity that 
has caught the fancy of the general 
citizenry, public entities are com- 
pelled to be proactive in their quest 
to strike a balance between the pro- 
vision of recreational activities to the 
public and protecting the govern- 
mental entity from liability claims, 
as well as protecting public property 
such as curbs, railings, etc. Despite 
legislative efforts to address this mat- 
ter by enacting FS. §316.0085, this 
law, like all regulatory enactments, is 
not a panacea for, nor a shield against, 
the potential liability claims facing 
public entities that design and con- 
struct skating facilities. O 


Fra. Star. §316.0085 (1999). 

3 Fia. Stat. §768.28 (1999) provides for 
a partial wavier of sovereign immunity 
for actions in tort filed against the State 
of Florida and its political subdivisions. 
Absent a claims bill, the aforementioned 
entities may only pay $100,000 for any 
one claim or judgment and no more than 
$200,000 per occurrence. 

4 Fra. Stat. §316.0085 (1999). 

5 Fra. Star. §§316.0085(5)(a) - (ce). 

Star. §§316.0085(7)(b)(1) - (3). 

Td. 

’ Fletcher, Cities Try to Alleviate Skate 
Park Liabilities, Business INSURANCE 
(May 13, 2002). 

Td. 

10 Fra. Stat. §316.0085(7)(a). 

" Joy, Managing Skateboard Risks, 
Pusiic Risk MaGazine, May/June 2000. 

2 During the course of a roundtable 
discussion comprised of public sector at- 
torneys and risk managers in Polk 
County, Florida, the general consensus 
of those in attendance was that special 
activity parks do not, in and of them- 
selves, serve to reduce the frequency and 
severity of liability claims asserted 
against public entities. 


Joseph G. Jarret is an assistant 
Polk County attorney concentrating in 
the areas of land use and planning. He 
is a former U.S. Army combat arms of- 
ficer. Mr. Jarret received his J.D. from 
Stetson, his masters in public adminis- 
tration from Central Michigan Univer- 
sity, his bachelors from Troy State, and 
a postgraduate certificate in public man- 
agement from the University of South 
Florida. He is a certified mediator and 
arbitrator. 

This column is submitted on behalf 
of the City, County and Local Govern- 
ment Law Section, Thomas G. Pelham, 
chair, and Jewel W. Cole, editor. 
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Appellate Practice and Advocacy 


Pop Quiz: Why Is Fundamental 
Error Like Pornography? 


nswer: To paraphrase 

Justice Stewart’s often 

quoted standard, because 

a court knows it when it 
sees it.! 

The doctrine of “fundamental” or 
“plain” error, which permits appel- 
late review of error without a 
proper preservation of the issue in 
the lower tribunal, has been de- 
fined consistently in Florida juris- 
prudence as “error which goes to 
the foundation of the case or goes 
to the merits of the cause of ac- 
tion.”’ Additionally, fundamental 
error has been deemed to “extin- 
guish a party’s right to a fair 
trial.”*> But just as the definition 
of “obscenity” as material appeal- 
ing to the “prurient interest” of the 
average person and “utterly with- 
out redeeming social importance” 
has been imperfect in its applica- 
tion,’ the definition of “fundamen- 
tal error” has been difficult to ap- 
ply in specific cases, especially in 
civil actions, and has sometimes 
resulted in apparent disparate dis- 
positions.° 

The paramount consideration in 
applying the doctrine of fundamen- 
tal error should focus on the public’s 
perception and confidence in the 
judicial process. As Judge Chris W. 
Altenbernd observed in Hagan v. 
Sun Bank of Mid-Florida, N.A., 666 
So. 2d 580 (Fla. 2d DCA 1996): 
Although fundamental error is extraor- 
dinarily difficult to define, the doctrine 
functions to preserve the public’s confi- 
dence in the judicial system. Relief is 
granted for a fundamental error not 
because the party has preserved a right 


to relief from a harmful error, but be- 
cause the public’s confidence in our sys- 


by Valeria Hendricks 


The paramount 
consideration in 
applying the doctrine 
of fundamental error 
should focus on the 
public’s perception 
and confidence in 
the judicial process. 


tem of justice would be seriously weak- 
ened if the courts failed to give relief as 
a matter of grace for certain, very lim- 
ited and serious mistakes. 


Id. at84. 

How, then, is an appellate practi- 
tioner, staring at a record or tran- 
script, supposed to know whether 
the unpreserved error glaring back 
is “fundamental”? This column 
seeks to aid the appellate (and trial) 
practitioner in evaluating whether 
unpreserved errors at the different 
stages of civil cases may be re- 
viewed through use of the funda- 
mental error doctrine, keeping in 
mind that the Supreme Court of 
Florida has cautioned that an ap- 
pellate court should exercise its dis- 
cretion under the doctrine “very 
guardedly.”* The reader will quickly 
discern that, unlike pornography, 


courts often see fundamental error 
for what it is not, rather than for 
what it is. 


Voir Dire 

Errors made during voir dire and 
jury selection are not generally re- 
garded as “fundamental.” For ex- 
ample, in Ter Keurst v. Miami El- 
evator Co., 486 So. 2d 547 (Fla. 
1986), the Supreme Court held that 
while the trial court’s procedure for 
jury selection in that case was an 
abuse of discretion, the error was 
not fundamental and counsel’s fail- 
ure to object to the panel as sworn 
precluded reversal of the judgment 
entered upon the jury’s verdict. A 
contemporaneous objection to a 
trial court’s failure to excuse certain 
jurors for cause and its limitations 
on the scope of voir dire is not suf- 
ficient to preserve the issue for ap- 
peal.’ The same is true for a party 
who unsuccessfully moves to strike 
a jury panel for improper remarks 
made during voir dire,* or who ob- 
jects to an opposing party’s use of a 
peremptory challenge on the basis 
of discriminatory reasons.’ Counsel 
must make or renew all objections 
to the jury selection process prior 
to the jury’s being sworn in order 
to preserve any errors for review.'” 


Trial Errors 

It is clear that most trial errors 
involving constitutional issues are 
waived if not preserved by a timely 
objection. For example, in Sanford 
v. Rubin, 237 So. 2d 134 (Fla. 1970), 
the Supreme Court held that the 
district court erred in considering 
for the first time on appeal a single- 
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subject constitutional challenge to 
a statute that permitted an award 
of attorneys’ fees to the prevailing 
employees in a disciplinary proceed- 
ing. The court reasoned that “the al- 
lowance of the attorneys’ fee did not 
go to the merits of the case or the 
foundation of the case,” which in- 
stead involved the employees’ rights 
to retain their employment and re- 
ceive compensation during their 
suspension pursuant to an errone- 
ous disciplinary board ruling.'' The 
First District cited Sanford in its 
rejection of a business owner’s ar- 
gument, raised for the first time on 
appeal, that a zoning ordinance was 
invalidly enacted even where the 
“foundation of the case” was the 
entry of an injunction against the 
business owner based upon the zon- 
ing ordinance.” 

Courts are, however, likely to see 
fundamental error in constitutional 
issues involving due process. In par- 
ticular, the Fifth District has held 
that it was fundamental error for a 
trial court to deny a party’s request 
to call witnesses or to present clos- 
ing argument at a hearing to modify 
an earlier dissolution judgment.'* 
The Fifth District has also found 
fundamental error in a trial court’s 
failure to rule on—in effect, to 
deny—a request for a continuance 
to obtain a guardian to act on the 
party’s behalf where it was legally 
impossible for the party to partici- 
pate in the proceeding." It should 
be noted that neither of these opin- 
ions reveals whether the aggrieved 
party timely or properly objected to 
the trial court’s ruling. On the other 
hand, however, the Fifth District has 
held fundamental error was not 
present where a pro se party failed 
to object to a hearing officer’s deci- 
sion to continue a proceeding with- 
out the presence of the sole adverse 
witness against her, which witness 
she had not had an opportunity to 
cross-examine at the first hearing.'° 

Error that goes to the foundation 
of a case or cause of action occurs at 
trial when the court permits a party 
to bring a cause of action that does 
not exist or is not available to the 
party. In 1.A. v. H.H., 710 So. 2d 162 
(Fla. 2d DCA 1998), even though the 
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argument had not been raised in the 
trial or appellate courts, the Second 
District reversed a judgment of pa- 
ternity and remanded with direc- 
tions to dismiss the petition where 
it concluded that the biological fa- 
ther had no cause of action to estab- 
lish paternity after the putative fa- 
ther married the child’s mother. In 
reaching this overlooked but criti- 
cal issue, the Second District stated: 
Although positions that are not pre- 
sented to the trial court or argued on 
appeal generally are waived, it is our 
duty to notice and correct jurisdictional 
defects or fundamental errors even 
when they have not been identified by 
the parties. Such is the case where the 
trial court has granted relief that is not 
authorized by law, or pursuant to a cause 
of action that either does not exist or is 
not available to the plaintiff.'® 


Similarly, the Third District has 
held that a defendant’s failure to 
preserve a statute of frauds defense 
issue did not preclude review where 
it was “crystal clear” that the un- 
controverted evidence on the mak- 
ing and duration of the oral contract 
did not state an actionable claim for 
relief.'’ The Second District, con- 
cluding the equitable distribution of 
a nonmarital asset was fundamen- 
tal error, reversed that award, al- 
though the issue was raised for the 
first time at oral argument.'* At 
least two courts have held that fed- 
eral preemption issues can be raised 
for the first time on appeal if reso- 
lution of the issue can be made from 
the existing record without further 
factual determinations.'® 

The district courts of appeal may 
be in conflict on whether the failure 
to appoint a guardian ad litem may 
be raised as error for the first time 
on appeal. In A.D. v. Department of 
Health & Rehabilitative Services, 
639 So. 2d 639 (Fla. 2d DCA 1994), 
the Second District held that the 
trial court’s failure to appoint a 
statutorily required guardian ad 
litem was not fundamental error 
that could be raised for the first time 
on appeal. The Fifth District held to 
the contrary in Vestal v. Vestal, 731 
So. 2d 828 (Fla. 5th DCA 1999), al- 
though it had previously held in 
another case that failure to appoint 
a guardian ad litem was not fun- 


damental error.”? In determining 
that such failure was fundamental 
error in Vestal, the court distin- 
guished its prior decision and the 
Second District’s decision in A.D.: 
In contrast to [those cases], in the in- 
stant case no guardian was ever ap- 
pointed, and apparently no appointment 
was even attempted. Additionally, here 
there were no foster parents and very 
little HRS involvement... . Due to the 
lack of a guardian or foster parents to 
testify in this case, along with the in- 
conclusiveness of the medical evidence, 
the trial essentially became a credibil- 
ity contest between an ex-wife and an 
ex-husband. Under these circumstances, 
we find that the failure to appoint a 
guardian constitutes reversible error 
despite the failure of Appellant to raise 
the issue below. Such an appointment 
was necessary to adequately represent 
the child’s interests.”! 


While the apparent conflict may 
be reconciled on the facts, these 
cases also illustrate the case-specific 
inquiries courts make to determine 
whether the fundamental error doc- 
trine will be applied to grant review 
for trial errors to which no objection 
was made. Also keep in mind that 
the doctrine should be applied 
where failure to do so would under- 
mine the public’s confidence in the 
judicial process. For example, the 
public could not fault the trial court 
in the A.D. case for not appointing a 
guardian ad litem because none was 
available. Conversely, in Vestal there 
was a greater chance for the public 
to lose confidence in the process, 
especially one involving children, 
because the court had not even at- 
tempted to appoint a guardian ad 
litem. 

The Fourth District has been less 
inclined to view unpreserved errors 
as fundamental, even where the er- 
ror arguably goes to the merits of 
the party’s cause. For example, in 
Fostock v. Lampasone, 711 So. 2d 
1154 (Fla. 4th DCA 1998), the court 
held that the trial court’s failure to 
adhere to the punitive damages 
pleading requirements of F.S. 
§768.72 could not be reviewed on 
appeal where the defendant failed 
to appear for trial, much less ob- 
jected to the omission. Additionally, 
in O’Brien v. Florida Birth-Related 
Neurological Injury Compensation 
Ass’n, 710 So. 2d 51 (Fla. 4th DCA 
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1998), the Fourth District held that 
the plaintiffs’ failure to object to the 
administrative judge’s proceeding 
on their action for the death of their 
son without the statutorily required 
medical advisory panel review 
waived the error for appeal. In 
O’Brien, Judge Larry Klein gave sev- 
eral examples of civil trial errors 
held to be fundamental, as well as 
those errors that have not been 
found fundamental. 

Sometimes courts use the doc- 
trine of fundamental error to cor- 
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rect mistakes or omissions at trial 
where an objection would not have 
been possible. For example, the en- 
try of a judgment on unliquidated 
damages following a default judg- 
ment has been held to be funda- 
mental error where the defaulting 
party had no notice of the trial on 
damages” or the complaint upon 
which the default judgment was 
entered did not seek the damages 
thereafter awarded.” Similarly, an 
appellate court will review on ap- 
peal a judgment entered against a 


nonparty.** 


Attorney Misconduct 
During Trial 

For many years, courts had diffi- 
culty in applying the standard for 
determining and reviewing whether 
unpreserved improper argument of 
counsel rose to the level of funda- 
mental error requiring a new trial. 
There was considerable debate on 
the competing concerns of having 
the merits of a case decided by a 
party’s chosen jury, depriving a 
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party of a fair trial and due process 
based upon improper argument, and 
maintaining the public’s confidence 
in the judicial process. Most of the 
cases in the Southern Reporter deal- 
ing with fundamental error involve 
attorney misconduct in closing ar- 
gument.”° 

When presented with this conflict 
in Murphy v. International Robotic 
Systems, Inc., 766 So. 2d 1010 (Fla. 
2000), the Supreme Court observed 
that the difficulty in analyzing the 
issue was “generated by a lack of 
appellate uniformity and a failure 
at the appellate level to apply a very 
narrow and limited parameter of 
‘fundamental error.””° In Murphy, 
the Supreme Court has attempted 
to clarify the standards courts 
should use in determining whether 
unpreserved improper argument of 
counsel in civil cases is reversible 
error. 

First, any error based upon an 
unpreserved improper closing argu- 
ment must be presented to the trial 
court in a motion for new trial be- 
fore it may be raised on appeal. This 
approach permits the trial judge, 
who best can determine the impact 
of any improper argument, the op- 
portunity to decide the issue. 

‘In ruling on whether closing ar- 
gument is improper, the trial judge 
must keep in mind that the purpose 
of closing argument is to assist the 
jury’s application of the evidence to 
the controlling law in the action. As 
proscribed by Rule 4-3.4 of the Rules 
Regulating The Florida Bar, attor- 
neys are not permitted to interject 
irrelevant matters or personal opin- 
ions on the merits of the action, the 
credibility of a witness, or the cul- 
pability of a civil litigant. 

If the complaining party estab- 
lishes that a comment was improper, 
then the party must show that the 
comment was harmful. To meet this 
requirement, the party must dem- 
onstrate that the comment or argu- 
ment was “so highly prejudicial and 
of such collective impact as to 
gravely impair a fair consideration 
and determination of the case by the 
jury,” i.e., “of such a nature that it 
reached into the validity of the trial 
itself to the extent that the verdict 
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Any error 
based upon an 
unpreserved 
improper closing 
argument must be 
presented to the trial 
court in a motion for 
new trial before it may 
be raised on appeal. 


reached could not have been ob- 
tained but for such comments.””’ A 
factor to be considered is the exten- 
siveness of the comments or argu- 
ment. 

Next, the party has the “extremely 
difficult” burden of establishing that 
the error is incurable, such that even 
an objection and a curative instruc- 
tion could not have erased the “prob- 
ability” that the error resulted in an 
“improper verdict.” 

Finally, the complaining party 
must prove that the improper, harm- 
ful, incurable argument “so dam- 
aged the fairness of the trial that 
the public’s interest in our system 
of justice requires a new trial.””° The 
Supreme Court suggested that a 
closing argument appealing to ra- 
cial, ethnic, or religious prejudices 
“traditionally fits within this nar- 
row category of improper argument 
requiring a new trial even in the 
absence of an objection.”*° 

If a trial court grants a new trial 
on the basis of unpreserved im- 
proper closing argument, it must 
specifically identify the improper 
argument or comment and the jury’s 
actions resulting therefrom.*' An 
appellate court reviews an order 
granting or denying a new trial on 
the basis of unpreserved improper 
argument to determine whether the 
trial court abused its discretion. 
Application of this standard “recog- 
nizes that the trial judge is in the 


best position to determine the pro- 
priety and potential impact of alleg- 
edly improper closing argument.”*” 

Justice Pariente observed in her 
Murphy concurring opinion that this 
standard “all but closes the door on 
unobjected-to closing argument.”** 
Following its decision in Murphy, the 
Third District concluded in Stensby 
v. Effiohn Oy AB, 806 So. 2d 542 (Fla. 
3d DCA 2001), that a trial court did 
not abuse its discretion in ordering 
a new trial on the basis of the de- 
fendants’ “inexcusable intimation of 
religious prejudice” in closing argu- 
ment.** On the other hand, the Third 
District later held in Telemundo 
Network, Inc. v. Spanish Television 
Services, Inc., 812 So. 2d 461 (Fla. 
3d DCA 2002), a plurality decision — 
with a strong dissent—that 
counsel’s “improper nationalistic 
theme” in closing was not suffi- 
ciently prejudicial under the 
Murphy four-part test to reverse the 
trial court’s denial of a new trial, 
especially since the error could have 
been corrected had counsel objected 
when the comments were initially 
made to the jury.*° In both of these 
cases, however, it should be noted 
that the appellate court affirmed the 
trial courts’ decisions on the impact 
of the unpreserved error. 

Equally interesting is the Second 
District’s decision in Garbutt v. 
LaFarnara, 807 So. 2d 83 (Fla. 2d 
DCA 2001), following remand from 
the Supreme Court after its decision 
in Murphy. Previously, the Second 
District had concluded that the 
impropriety of counsel’s closing ar- 
gument had not been preserved for 
review and did not rise to the level 
of fundamental error.** But, the 
court certified a question of great 
public importance to the Supreme 
Court on whether a motion for mis- 
trial on the basis of unobjected-to 
comments in closing argument 
made prior to the case’s submission 
to the jury sufficiently preserved the 
issue for review.*’ The Supreme 
Court declined to answer the certi- 
fied question, stating that it had 
answered similar questions in 
Murphy.** On remand, the Second 
District concluded that the issue 
had been sufficiently preserved for 
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review by the motion for mistrial 
filed after the closing arguments 
and before the case was submitted 
to the jury. Accordingly, the court did 
not apply the Murphy analysis, but 
instead, reversed the trial court’s 
discretionary decision and re- 
manded for a new trial.*” 

Appellate practitioners should be 
aware that the Murphy four-part 
test may be applied to unpreserved 
errors involving attorney miscon- 
duct other than in closing argument. 
For example, in Grau v. Branham, 
761 So. 2d 375 (Fla. 4th DCA 2000), 
the Fourth District held in a medi- 
cal malpractice action that any er- 
ror arising from the plaintiff’s 
attorney’s repeated statements to 
the defendant that the textbook the 
defendant had shown to the plain- 
tiff before surgery was used by Na- 
zis was not preserved for review nor 
was it fundamental error. In that 
case, the defendant objected to the 
remarks, but did not ask for a cura- 
tive instruction or move for a mis- 
trial. The Fourth District concluded 
that the trial court did not abuse its 
discretion in denying the 
defendant’s motion for new trial. 
Similarly, an attorney’s improper 
reference to insurance matters dur- 
ing voir dire,*! counsel’s remarks 
during voir dire that the jury should 
know a witness from news articles 
on the witness’s alleged tax eva- 
sion,*” and counsel’s eliciting testi- 
mony about a prior settlement* 
have been held not to be fundamen- 
tal error. 


Jury Instructions 
and Verdicts 

The application of the fundamen- 
tal error doctrine to erroneous jury 
instructions and jury verdicts is 
another area of great debate. 

Generally, and consistent with 
Florida Rule of Civil Procedure 
1.470(b), failure to object at the 
charge conference or at the time of 
the trial court’s instructions to the 
jury waives the issue for appellate 
review.* The fundamental error doc- 
trine cannot be used to cure legal 
errors in jury instructions to which 
the complaining party could have, 
but failed to, object at the trial 


In affirming the 
court's reversal and 
remand for new trial, 
the Supreme Court 

recognized both 

the general 
contemporaneous 
objection rule and 
the exceptions to it. 


level.* Apparently, a motion for new 
trial that first raises the issue of 
improper jury instructions cannot 
cure the failure to object at the 
charge conference.*® Similarly, a 
trial judge’s failure to answer di- 
rectly a juror question on the law 
arising during deliberations has not 
been deemed fundamental error.*’ 

Nevertheless, in 1969, the Su- 
preme Court applied the doctrine in 
Railway Express Agency, Inc. v. 
Fulmer, 227 So. 2d 870 (Fla. 1969), 
and affirmed the district court’s de- 
cision to review and reverse for new 
trial a case where the trial court had 
inadvertently failed to instruct the 
jury on comparative negligence. At 
the charge conference, the trial court 
announced the instructions it would 
give, which included the compara- 
tive negligence feature of the con- 
trolling hazardous occupations stat- 
ute. While the jury was deliberating, 
the trial court asked if there were 
any objections to the instructions as 
given. The plaintiff’s counsel re- 
sponded in the negative. Following 
a defense verdict, the plaintiff filed 
an unsuccessful motion for new trial 
on the basis that the jury was not 
instructed on the complete hazard- 
ous occupation statute, including 
comparative negligence. 

In affirming the district court’s 
reversal and remand for new trial, 
the Supreme Court recognized both 
the general contemporaneous objec- 


tion rule and the exceptions to it. 
The court concluded: 

An attorney who has been diligent in 
securing the Court’s acceptance of the 
instructions he proposes does not antici- 
pate the omission of part of an agreed 
on charge, particularly when the charge 
is taken directly from the statute gov- 
erning the cause of action before the 
Court. We hold, then, that under the cir- 
cumstance before us, failure of counsel 
to object at the time did not bar consid- 
eration of the error on appeal.** 


Thus, it appears that where a trial 
court agrees to give a requested in- 
struction that is the correct state- 
ment of law, but inadvertently omits 
a material part of that instruction, 
such error may be reviewed on ap- 
peal from the judgment entered on 
the verdict or through the denial of 
a motion for new trial, even where 
the complaining party’s counsel did 
not bring such error to the attention 
of the trial court before the jury re- 
turned the adverse verdict. It is not 
hard to see how such a rule could be 
subject to abuse. Counsel, who no- 
ticed the error during the charge, 
could merely sit back and wait for 
the verdict to see if it had any unfa- 
vorable impact. This exception 
seems inconsistent with the basis 
for a timely objection to give the 
trial court notice of the potential 
error and the opportunity to correct 
it at the earliest possible stage, 
thereby promoting expeditious reso- 
lution of the issue.*® 

It is equally unclear whether the 
fundamental error doctrine may be 
used to review unpreserved error in 
jury verdicts or verdict forms. In 
Marks v. Delcastillo, 386 So. 2d 1259 
(Fla. 3d DCA 1980), the Fifth Dis- 
trict affirmed the grant of a new 
trial where the jury erroneously 
awarded damages for lost net accu- 
mulations to an estate whose dece- 
dent was not survived by a spouse 
or lineal descendants. The court re- 
jected the plaintiffs’ argument that 
the defendant waived this ground 
for review because he objected to the 
proposed jury instruction on other 
grounds: “The estates have recov- 
ered damages to which they have no 
right under the law. Such an error 
is a fundamental one which requires 
reversal notwithstanding the lack of 
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appropriate objection at the trial.” 
Quoting its prior decision in Keyes 
Co. v. Sens, 382 So. 2d 1273, 1276 
(Fla. 3d DCA 1980), the Third Dis- 
trict explained: 

The error of imposing on a defendant 
compensatory damages which are not 
authorized by law and which are con- 
trary to law is one that goes to the ulti- 
mate merits of the cause. Moreover, such 
an error is one of constitutional dimen- 
sion, for the reason that enforcement of 
such a judgment would constitute a tak- 
ing of property from the defendant with- 
out due process of law.®! 


When confronted with a new trial 
order based upon a patent error in 
the jury’s verdict reflecting that it 
did not reduce future damages to 
present value, the Fourth District 
held in Burgess v. Mid-Florida Ser- 
vice, 609 So. 2d 637 (Fla. 4th DCA 
1992), that counsel waived the is- 
sue by failing to object before the 
jury was discharged.” In reversing 
the order granting a new trial, the 
Fourth District stated: “The jury’s 
mistaken calculation here of the one 
element of damages goes neither to 
the foundation of the case nor the 
merits of the cause of action.” The 
court added that even under a fun- 
damental error analysis, the jury’s 
apparent failure to reduce the fu- 
ture damages to present value was 
not inconsistent with the jury in- 
structions, and could be consistent 
with a “total offset” calculation of 
future damages.™ 

In Anheuser-Busch, Inc. v. Lenz, 
669 So. 2d 271 (Fla. 5th DCA 1996), 
the Fifth District concluded that the 
jury’s patently inconsistent verdict 
was fundamental error. There, the 
jury found in a special interrogatory 
verdict form that the defendant was 
70 percent negligent, but had not 
placed the dangerous product on the 
market with a defect. There is no 
indication or discussion in Lenz, 
however, of whether the defendant 
failed to preserve the issue for re- 
view.” 

The Second District held in K- 
Mart Corp. v. Collins, 707 So. 2d 753 
(Fla. 2d DCA 1998), that in the ab- 
sence of fundamental error or a 
timely objection in the trial court, 
any error in a verdict form is waived 
and cannot support the granting of 
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a new trial.*® In Collins, the trial 
judge ordered a new trial because 
he thought the verdict form was in- 
correct, and such error caused the 
jury to mistakenly transpose the 
comparative negligence figures. In 
reversing the order granting a new 
trial, the Second District concluded 
that the record did not support the 
trial judge’s finding that the jury 
mistakenly transposed the com- 
parative negligence figures, espe- 
cially where the jury, when polled, 
all agreed with the verdict. Further, 
the court stated that counsel had 
agreed to the verdict form.” 

Finally, the Third District in 
Sayih v. Perlmutter, 561 So. 2d 309 
(Fla. 3d DCA 1990), granted a mo- 
tion for new trial where irrelevant 
and prejudicial medical records that 
had not been admitted into evidence 
were inadvertently delivered to the 
jury room, and it was apparent that 
the jury had considered such records 
in its deliberations.* Although the 
error was not discovered until the 
jury had concluded its deliberations 
and was not brought to the trial 
court’s attention prior to the jury’s 
discharge, the Third District consid- 
ered the merits of the issue on ap- 
peal where the issue was first raised 
in a timely motion for new trial, 
which the majority of the panel con- 
cluded brought the issue to the trial 
court’s attention as soon as it was 
discovered. The dissent, on the other 
hand, concluded that the issue had 
not been preserved for review and 
was not fundamental error.*’ The 
Sayih holding should be limited to 
instances where prior to the jury’s 
retiring, the complaining party was 
not aware that the prejudicial ma- 
terial went with the jury to the de- 
liberation room.” 


Motions for New Trial 
Perhaps the most interesting 
question in the area of fundamen- 
tal error is whether a contempora- 
neous objection is required before a 
trial court may consider an alleged 
error raised for the first time in a 
motion for new trial. According to 
Judge Larry Klein’s opinion in Nigro 
v. Brady, 731 So. 2d 54 (Fla. 4th DCA 
1999), the answer—at least with re- 


spect to motions for mistrial—is no: 


We conclude that there is a distinction 
between arguing for the first time on 
appeal that a mistrial should have been 
granted and raising the issue in the trial 
court in a motion for new trial. The trial 
judge in this case had the discretion to 
grant a new trial, even though there was 
no motion for mistrial during the trial 
and this was not fundamental error. 

We have concluded that the preser- 
vation rule which applies to raising is- 
sues on appeal does not apply to motions 
for new trial. Our reasoning is grounded 
on the fact that a trial judge generally 
has broad discretion to set aside a jury 
verdict and grant a new trial. Cloud v. 
Fallis, 110 So. 2d 669 (Fla. 1959). An 
appellate court does not have that same 
broad discretion, which is logical, be- 
cause the trial judge is “in a much bet- 
ter position than an appellate court to 
pass on the ultimate correctness of the 
jury’s verdict.” Castlewood Int'l Corp. v. 
LaFleur, 322 So. 2d 520, 522 (Fla. 
1975).® 


But, is the trial court’s own stan- 
dard for determining whether a 
motion for new trial should be 
granted or denied different for pre- 
served and unpreserved errors? In 
Murphy, the Supreme Court set out 
the four-part test trial courts must 
use to determine whether to grant 
a new trial for unpreserved errors 
in closing argument. It is difficult 
to tell the practical difference be- 
tween the Murphy test for 
unpreserved errors and the test 
used for preserved errors in closing 
arguments, i.e., whether the com- 
ment affected the jury’s verdict on 
liability or damages. It is clear, 
however, that whether the error is 
preserved, or unpreserved yet fun- 
damental, a trial court’s ruling on a 
motion for new trial generally will 
be reversed only for an abuse of dis- 
cretion.® Accordingly, appellate 
practitioners should advise trial at- 
torneys who consult with them — 
preferably while the case is still in 
the trial court—to bring legitimate 
errors to the trial court’s attention 
in a motion for new trial. 


Conclusion 

Thus, when faced with an 
unpreserved error, an appellate 
practitioner should review cases 
with similar or analogous facts, 
where the error has been both pre- 
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served and unpreserved, to deter- 
mine how courts analyze each situ- 
ation. Sometimes it will not be ap- 
parent what standard either the trial 
or appellate court is using in its de- 
cision. Like pornography, a court 
knows it when it sees it—or more 
often, in fundamental error cases, a 
court knows when it does not see it. 
Similarly, just as an attorney must 
convince a court that certain “ob- 
scene” material appeals to the “pru- 
rient” interest of the average person, 
an appellate practitioner must con- 
vince a court that the specific 
unpreserved error at issue, if not re- 
versed, will “undermine the public’s 
confidence” in the judicial process. In 
both cases, the determination will 
not rest necessarily on the specific 
harm to the parties in the case. In- 
stead, in fundamental error cases, as 
in pornography cases, the decision is 
based largely upon the court’s per- 
ception of society’s view. UO 


1 See Jacobellis v. Ohio, 378 U.S. 184, 
197 (1964). 

2 Sanford v. Rubin, 237 So. 2d 134, 137 
(Fla. 1970). 

3 Lucas v. Mast, 758 So. 2d 1194, 1195 
(Fla. 3d D.C.A. 2000) (citation omitted). 

4 Jacobellis, 378 U.S. at 191 (citing 
Roth v. United States, 354 U.S. 476, 508 
(1957)). 

5 See, e.g., Hagan v. Sun Bank of Mid- 
Florida, N.A., 666 So. 2d 580, 583 (Fla. 
2d D.C.A. 1996) (noting that application 
of doctrine of fundamental error to 
unpreserved objections to closing argu- 
ments resulted in greater number of new 
trials in districts other than the Second 
District), disapproved on other grounds, 
Murphy v. Int'l Robotic Sys., Inc., 766 
So. 2d 1010 (Fla. 2000). 

6 Sanford v. Rubin, 237 So. 2d at 137. 

7 See Wallace v. Holiday Isle Resort & 
Marina, Inc., 706 So. 2d 346 (Fla. 3d 
D.C.A. 1998). 

8 See Melara v. Cicione, 712 So. 2d 429 
(Fla. 3d D.C.A. 1998). 

® See Watson v. Gulf Power Co., 695 So. 
2d 904 (Fla. 1st D.C.A. 1997), and cases 
cited therein at 904 n.1. 

10 See supra notes 7, 8 & 9. 

1! Sanford, 237 So. 2d at 137. 

12 See Misty’s Café, Inc. v. Leon County, 
640 So. 2d 170 (Fla. 1st D.C.A. 1994). 

13 See Pettry v. Pettry, 706 So. 2d 107 
(Fla. 5th D.C.A. 1998). 

14 See Lopez v. Lopez, 689 So. 2d 1218 
(Fla. 5th D.C.A. 1997). 

15 See Poole v. Unemployment Appeals 
Comm’n, 719 So. 2d 974 (Fla. 5th D.C.A. 
1998). 

16 1.A., 710 So. 2d at 165 (citations omit- 
ted). See also Watson v. Schultz, 760 So. 


2d 203 (Fla. 2d D.C.A. 2000) (reversing 
order denying motion to vacate order 
setting aside dissolution judgment 
where at time order entered appellant 
did not have standing to seek relief from 
dissolution judgment; thus, trial court 
did not have jurisdiction to rule on mo- 
tion to vacate the dissolution final judg- 
ment, even though issue not raised on 
appeal). 

17 See Coleman Co. v. Cargill Intl Corp., 
731 So. 2d 2, 4 (Fla. 3d D.C.A. 1998). 

18 See Belmont v. Belmont, 761 So. 2d 
406 (Fla. 2d D.C.A. 2000). 

19 See Zuliana de Aviacion v. Herrera, 
763 So. 2d 499 (Fla. 3d D.C.A. 2000); 
Florida Auto. Dealers Indus. Benefit 
Trust v. Small, 592 So. 2d 1179 (Fla. 1st 
D.C.A. 1992). 

20 See Fisher v. Dep’t of Health & Re- 
habilitative Servs., 674 So. 2d 207 (Fla. 
5th D.C.A. 1996). 

1 Vestal, 731 So. 2d at 829. 

22 See Security Bank, N.A. v. Bell South 
Adver. & Publ’g Corp., 679 So. 2d 795 
(Fla. 3d D.C.A. 1996). 

23 See Hooters of America, Inc. v. Caro- 
lina Wings, Inc., 655 So. 2d 1231 (Fla. 
1st D.C.A. 1995). 

24 See, e.g., Norville v. Bell South Adver. 
& Publ’g Corp., 664 So. 2d 16 (Fla. 3d 
D.C.A. 1995) (reversing judgment ruling 
that plaintiff could recover against 
defendant’s personal property where 
defendant, individually, was not named 
party defendant in complaint); Wright 
v. Scott, 658 So. 2d 1215 (Fla. 1st D.C.A. 
1995) (reversing final summary judg- 
ment adding individual defendant pur- 
suant to untimely motion to correct 
judgment). 

25 See generally Larry A. Klein, Allow- 
ing Improper Argument of Counsel to be 
Raised for the First Time on Appeal as 
Fundamental Error: Are Florida Courts 
Throwing Out the Baby with the Bath 
Water?, 26 Fia. St. U. L. Rev. 97 (1998). 

26 Murphy, 766 So. 2d at 1027. 

27 Td. at 1029, 1030. 

°8 Td. at 1030. 


83 Td. at 1032. 

34 See Stensby, 806 So. 2d at 544. 

35 See Telemundo Network, Inc., 812 So. 
2d at 466-67 (Sorondo, J., specially con- 
curring). 

36 Garbutt v. LaFarnara, 754 So. 2d 727 
(Fla. 2d D.C.A. 1999). 

37 Td. at 727-28. 

38 Garbutt v. LaFarnara, 795 So. 2d 957 
(Fla. 2001). 

38 See Garbutt, 807 So. 2d 83 (Fla. 2d 
D.C.A. 2001). See also Nigro v. Brady, 
731 So. 2d 54 (Fla. 4th D.C.A. 1999) (af- 
firming order granting new trial on ba- 
sis of attorney’s badgering witness, and 
holding that motion for new trial pre- 
served issue, which was not fundamen- 
tal error where plaintiff objected to bad- 
gering but did not file motion for 
mistrial). 

40 See Grau, 761 So. 2d at 378. 


41 See Melara, 712 So. 2d at 431. 

*® See Saunders v. Smith, 382 So. 2d 
1254 (Fla. 4th D.C.A. 1980). 

43 See Lowe Inv. Corp. v. Clemente, 685 
So. 2d 84 (Fla. 2d D.C.A. 1996). 

“4 See City of Orlando v. Birmingham, 
539 So. 2d 1133 (Fla. 1989). 

5 See Feliciano v. School Bd. of Palm 
Beach County, 776 So. 2d 306 (Fla. 4th 
D.C.A. 2000); Clay v. Prudential Ins. Co. 
of America, 670 So. 2d 1153 (Fla. 4th 
D.C.A. 1996). 

46 See Hargrove v. CSX Transp., Inc., 
631 So. 2d 345 (Fla. 2d D.C.A. 1994); 
Affolter v. Virginia Key Marina, 601 So. 
2d 1296 (Fla. 3d D.C.A. 1992). 

47 See Rose’s Stores, Inc. v. Mason, 338 
So. 2d 1323 (Fla. 4th D.C.A. 1976). 

48 Fulmer, 227 So. 2d at 872. See also 
LaRussa v. Vetro, 254 So. 2d 537 (Fla. 
1971) (holding omission on future medi- 
cal expenses in instruction on plaintiff’s 
damages was fundamental error requir- 
ing new trial where trial court agreed 
to give standard instructions, but inad- 
vertently omitted instruction on future 
medical expenses, and jury’s verdict 
clearly revealed that it awarded dam- 
ages only for past medical expenses). 

49 See Birmingham, 539 So. 2d at 1134— 
35 n.56. 

5° Marks, 386 So. 2d at 1267-68. 

5! Td. at 1268 (citation omitted). 

52 See 609 So. 2d 637 (Fla. 4th D.C.A. 
1992). 

53 Td. at 638. 

“Td. 

5° Cf. Orlando Dinner Entm't, Inc. v. 
Span Sys., Inc., 760 So. 2d 1034 (Fla. 5th 
D.C.A. 2000) (affirming judgments in 
mechanic’s lien action and rejecting ar- 
gument that inconsistent verdicts re- 
quired reversal where there was no ob- 
jection made to the verdicts and court 
found no fundamental error). 

56 Collins, 707 So. 2d at 754. 

Id. 

58 Sayih, 561 So. 2d at 312. 

5° See id. at 313 (Hubbart, J., dissent- 
ing). 

6° See Bush v. State, 809 So. 2d 107, 116 
(Fla. 4th D.C.A. 2002) 

61 Nigro, 731 So. 2d at 55-56 (footnote 
omitted). 

® See Hagan, 666 So. 2d at 585. 

63 See Murphy, 766 So. 2d 1030-31. 


Valeria Hendricks, a partner and 
shareholder in Davis & Harmon, P.A., 
Tampa, is board certified in appellate 
practice. She received her J.D., with hon- 
ors, from Florida State University Col- 
lege of Law. She is on the Executive Coun- 
cil of the Appellate Practice and Advocacy 
Section of The Florida Bar, and chairs the 
Civil Rules Subcommittee of the Bar’s Ap- 
pellate Court Rules Committee. She also 
co- chairs the Appellate Practice Section 
of the Hillsborough County Bar Associa- 
tion. 

This column is submitted on behalf 
of the Appellate Practice and Advocacy 
Section, Angela C. Flowers, chair, and 
Jacqueline E. Shapiro, editor. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2002 83 


29 Id 

Id 

31 Tq 

32 

Id. at 1030-31. 


Spotlight on Voluntary Bars 


Jacksonville Bar Association 
Attorneys Assist Homeless on Journey to Self Reliance 


embers of the Jackson- 

ville Bar Association 

have raised the bar in 

their efforts to assist 
the indigent —those who are home- 
less and often can not afford shel- 
ter or food. 

Once a month, members of the 
Jacksonville Bar Association and 
the Jacksonville Area Legal Aid 
conduct free legal clinics at the I. 
M. Sulzbacher Center for the Home- 
less. To date, over 300 guests have 
received free legal assistance since 
the program started a year and a 
half ago. Sometimes that one-on- 
one consultation is the impetus in 
an individual’s path from depen- 
dency to self reliance. 

“Numerous individuals who are 
currently guests at the Sulzbacher 
Center are in many ways no differ- 
ent than you or I except they have 
recently hit a rough patch in their 
lives and lack the knowledge or the 
financial means to ob- 
tain counsel,” said at- 
torney Alan Pickert 
who is the project’s co- 
chair. “It is amazing to 
find out how many 
times these individu- 
als’ rights, liberties, 
and entitlements have 
been taken away from 
them due to current 
unfortunate situa- 
tions.” 

Attorneys Pickert 
and Sarah Fowler of 
Jacksonville Legal Aid 
are the driving forces 
behind the project’s 
success. Held the third 
Tuesday of each 


vice on an array of topics such land- 
lord-tenant disputes, employee 
compensation, child support en- 
forcement and other law-related 
topics. 

Each session includes a mini- 
mum of four attorneys, two attor- 
neys who specialize in general liti- 
gation, a family law attorney, and a 
public defender. Fowler and Pickert 
participate each month while the 
other roster of volunteer attorneys 
rotate monthly. In most instances, 
the attorney’s advice is sufficient in 
resolving the individual’s issues or 
problems. However, if a situation 
can not be resolved, the case is re- 
ferred to Legal Aid staff or pro bono 
attorneys for further follow up. 

Jacksonville Bar President Joel 
praised the attorneys’ unselfish 
acts. 

“This program is yet another il- 
lustration of the many ways in 
which lawyers selflessly give of 


their time and talents to serve their 
communities and their fellow man.” 

Pickert was reminded of a recent 
case where he assisted a homeless 
woman named “Jane.” Her fortune 
soon changed after meeting Pickert 
because he was able to track down 
the attorney who handled the es- 
tate of Jane’s father. On her behalf, 
Pickert was able to recover almost 
$45,000 from her deceased father’s 
estate. With the money, Jane is now 
on her way to self reliance. 

“All I needed was someone who 
was willing to listen and to have the 
ability to help me,” Jane said “Luck- 
ily, Alan came along my way.” 

Center staff say the intake clinic 
is a needed and successful one be- 
cause “the guests want real answers 
(and) quite frankly we do not have 
the answers.” 

In addition to the one-on-one con- 
sultations, monthly presentations 
are conducted on such topics as em- 

ployment, divorce, hous- 
ing and other criminal 

| or civil concerns. 
Additionally, the 
bar efforts have gar- 
nered statewide atten- 
tion. In March, the 
Jacksonville Bar Asso- 
ciation was awarded 
the prestigious 2002 
Chief Justice’s Volun- 
tary Bar Commenda- 
tion Award for out- 
standing efforts in 
support of pro bono le- 
_ gal services. Volunteers 
are always needed. For 
i more information, con- 
- tact Diane Gill, the bar 
association’s executive 


month, bar members ‘It is also good for the guest's self-esteem to know that there are individu- director, 904/399-4486 


provide free legal ad- als out in the world who care about them,” said a center educator. 
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Elements of Florida Civil 
Causes of Action and 
Defenses 

by Arthur L. Berger 

Reviewed by Gary S. Gaffney 

As any experienced lawyer will 
tell you, time is money. Whether rep- 
resenting a Fortune 500 client in 
complex negotiations or prosecuting 
a penny-ante pro bono action in 
small claims court, the ability to de- 
termine the applicable rules of law 
quickly and efficiently can make all 
the difference in the world. Indeed, 
the presentation of any legal posi- 
tion, from initial analysis to formal 
argument, must always be grounded 
in the appropriate elements of sub- 
stantive law. 

However, the truth is many law- 
yers today go off into battle with a 
tenuous grasp of the law on which 
they intend to base their case. The 
“law,” as it were, is literally at one’s 
fingertips in today’s modern world. 
The dilemma, of course, lies in find- 
ing the best way to access as quickly 
and inexpensively as possible. This 
is no easy task, and it is made even 
more daunting by the fact that not 
all legal problems arise in just one 
area of law. 

Unfortunately, most secondary 
sources of “the law” do not provide 
a comprehensive scope of coverage. 
There are, in fact, too few resources 
that cover the wide assortment of 
causes and defenses that one is likely 
to encounter in practice. To fill this 
void, and make their research more 
efficient, many Florida attorneys 
have learned to rely on resources like 
the “standard jury instructions” ap- 
proved by the Florida Supreme 
Court, or they attempt to glean the 
law from standard form/pleading 
books. The question often asked is: 
Why can’t someone just put together 
all of the rules of law that Florida 
lawyers typically use on a daily ba- 
sis in one, easy-to-use book? 

Tallahassee attorney Arthur L. 
Berger has compiled just such a re- 
source in Elements of Florida Civil 


Books 


Causes of Action and Defenses. First 
published in 1997, Elements has be- 
come a fairly well-known desktop ref- 
erence, and it is not uncommon to see 
it carried into court or conference. In 
this, his Second Edition, Berger has 
changed little of what made the origi- 
nal Elements so popular (and useful), 
and has in fact made a number of 
noticeable improvements. 

The one-volume softcover text 
lists approximately 100 civil actions 
and defenses, and the book is 
printed in an easy-to-read full-size 
format. New entries in this Second 
Edition include “assault” and “bat- 
tery,” and “declaratory judgment” — 
along with “rescission” and a hand- 
ful of others. 

Elements contains a significant 
amount of valuable “nuts and bolts” 
information, all carefully organized 
and clearly presented for ready use. 
Identifying the pertinent elements 
of law is the principle focus of this 
practice-oriented text, and its prac- 
tical format is sure to help both ex- 
perienced and novice attorneys find 
their way through the maze. 

Berger has arranged the various 
entries in his book alphabetically — 
something akin to a glossary — with 
each individual action (and its cor- 
relative defenses) receiving any- 
where from one to 11 pages of cov- 
erage. Some of the actions receive 
comprehensive treatment — “negli- 
gence,” for example — while others 
get just a cursory glance — i.e., 
“Eviction”; the reason for this dis- 
parity is not readily apparent. De- 
spite this unexplained disparity of 
treatment, most of the entries in 
the text receive more than adequate 
coverage. This is especially true if 
the materials in the book are uti- 
lized in the manner in which they 
were intended — to swiftly and effi- 
ciently establish a basic foothold and 
understanding of the substantive el- 
ements of law for a particular cause 
or defense. 

Berger has neatly organized each 
entry into segments entitled “ele- 


ments of cause of action,” “refer- 
ences,” “defenses,” and “related mat- 
ters.” This format renders the book 
at once instantly familiar and easy 
to use. Citations to authority 
abound; Berger cites leading cases 
and secondary authorities, as well 
as federal and state statutes. In fact, 
if the cause of action arises out of a 
statute, the applicable statutory 
authority is specifically identified, 
and the entry then follows the gen- 
eral format used for the common 
law. 

The book does have a few draw- 
backs: Berger does not include ei- 
ther an introduction or a preface 
to his text, and he does not iden- 
tify with any specificity just how 
current the law was as of the date 
of its publication. In addition, the 
book contains no subject index (or 
case index or statutory index for 
that matter), all of which would be 
helpful to a researcher without a 
handle on the “title” of the particu- 
lar cause or defense being investi- 
gated. 

Despite these relatively minor 
flaws, the book can be quite useful 
in steering a pleader or researcher 
to the basic elements of law for all 
but a few commonly encountered 
causes of action. In fact, the only se- 
rious omission from the book is a high 
price tag. At $94 including shipping 
and handling, it is a bargain indeed. 
It can be ordered from your favorite 
online bookstore or by e-mailing 
Berger at octagonpress@aol.com. 


Gary S. Gaffney is an a appellate attor- 
ney and legal writer, board certified in 
real estate law, and past chair of The 
Florida Bar Journal and News Edito- 
rial Board. 


Lessons from a Lifetime 

in the Courtroom 

by Henry G. Miller 

Reviewed by Robert C. Josefsberg 
Henry Miller’s educational and 

entertaining book is adapted from 

a series of 12 articles he recently 

wrote for the New York Law Jour- 
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nal. Readers of the articles urged 
Henry to consolidate and share the 
articles with the rest of the profes- 
sion. Florida is fortunate — this may 
be the best thing we have ever im- 
ported from New York. 

In addition to his 45 years of trial 
experience, Henry is a runner, play- 
wright, and actor. He therefore 
brings efficiency, drama, excitement, 
and humor to his courtroom stories. 

The book presents useful tips, 
strategies, and common sense ad- 
vice to both experienced and new 
trial lawyers. Another review has 
described the book as “perceptive, 
humorous, and devoid of the self-ag- 
grandizement often found when le- 
gal gladiators discuss their . . . suc- 
cesses.” Such books always remind 
me of the old story about three law- 
yers who were captured and granted 
one wish before they were to be 
killed. One senior lawyer asked to 
be able to give his opening state- 
ment in a complicated commercial 
case. Another senior lawyer asked 
to give his closing argument in a 
dramatic case he had tried. The 
third captive, their young associate, 
asked to be killed before he had to 
listen to their arguments again. In 
this case, the smart young lawyer’s 
last request might be to read Henry 
Miller’s masterpiece. 

Henry’s perception and humor are 
obvious when you scan some of the 
titles of the chapters — “The 44 
Most Common Blunders of Jury Se- 
lection,” “Living with Defeat,” 
“Courage, or Trying a Case When 
the Judge and Jury Hate You,” and 
“The Art of Survival.” 

Henry’s book is not just a nuts- 
and-bolts “how-to” road map. In- 
stead, it takes us on side trips with 
words of wisdom regarding judges, 
civility, stress, and survival. Henry 
writes about advocacy and courage: 


Putting defeat in perspective may be 
the secret of great trial lawyers. Having 
conquered the dread of defeat, they are 
even more formidable. Adversaries see 
in their eyes a willingness to take ver- 
dicts .... Free of fear, these advocates 
cannot wait to try cases. The joy of battle 
has not leaked away in needless worry. 
These advocates can try cases to the last 
day they live, while others retire to play 
golf or write articles about advocacy. 


Henry’s last chapter brilliantly 
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analyzes the dedication and the 
lifestyle balance requisite for lon- 
gevity at the trial bar. Henry’s own 
words make the best closing argu- 
ment: “Keep fit, be ethical, take va- 
cations, have many interests, laugh, 
do not take yourself too seriously, 
love your work, be creative, face up 
to hard problems.” 


Robert C. Josefsberg is an attorney with 
Podhurst, Orsek, Josefsberg, Eaton, 
Meadow, Olin & Perwin, P.A., in Miami. 


Trilogy on South Beach 

Miami Beach attorney James 
Sabatino has written three short sto- 
ries about another Miami Beach at- 
torney — his protagonist, Duke 
Jacobs. The stories are collected in a 
260-page paperback book published 
by Xlibris Corporation called Trilogy 
on South Beach which is available at 
local and online bookstores. 

The stories follow Jacobs through 
his work, social life, and the many 
dangerous situations he finds him- 
self in, against the backdrop of beau- 
tiful Miami Beach. 


Florida Litigation Guide 

Deerfield Beach attorney Marc A. 
Wites for years wrote The Florida 
Civil Litigation Handbook: Actions, 
Defense, Evidence and Rules, which 
was published annually by Matthew 
Bender & Company. Now, he’s struck 
out on his own with The Florida Liti- 
gation Guide, published by Litiga- 
tion Guide Publishing, Inc. 

The $20 paperback includes the 
elements of 55 Florida common law 
causes of action, along with statute 
of limitation regulations and the 
most recent state and federal court 
cases that cite the elements of each 
action. The Guide also provides de- 
fenses to each cause of action. 

The 2002 edition can be purchased 
by contacting Litigation Guide Pub- 
lishing with billing information by 
e-mail at mwites@aol.com, by fax at 
954/428-3929, or by phone at 954/ 
570-8989. 


The Liberty Incident 
by Judge A. Jay Cristol 
U.S. Bankruptcy Judge A. Jay 
Cristol, a former naval aviator and 
current Miami resident, spent 10 


years investigating the June 8, 1967 
attack of the USS Liberty by Israeli 
air and naval forces during the 
height of the Six-Day War. The at- 
tack left 34 Americans dead and 171 
more wounded. 

Cristol’s book, The Liberty Inci- 
dent: The 1967 Israeli Attack on the 
U.S. Navy Spy Ship, posits that the 
attack was a mistake and gives 
minute-by-minute accounts of the 
events leading up to the attack. He 
examines the unsubstantiated stories 
that have circulated for years about 
the incident and analyzes the eleven 
official U.S. inquiries into the incident. 

The Liberty Incident has met with 
some controversy, as many of the 
survivors of the attack disagree with 
Cristol’s assessment that the event 
was an accident. You can decide for 
yourself by ordering the 320-page 
hardcover book from your favorite 
local or online bookstore. 


Spiritual Practice 
by George J. Felos 
As a legal advocate of his client’s 
right to die, Felos has plumbed the 
depths of death and dying, and uses 
a landmark case and a decade-long 
tax battle with the U.S. Justice De- 
partment to show that spirituality 
can unfold upon the field of litiga- 
tion. His Litigation as Spiritual 
Practice describes the excitement 
and drama of the courtroom, and the 
ecstasy and angish of spiritual evo- 
lution in a combative environment. 
He assets that the intense concen- 
tration lawyers must develop for 
the courtroom can also be used to 
open the door of self-discovery. To 
help attorneys learn how to apply 
their mental skills for personal 
growth, he has created “Meditation 
for Lawyers.” Felos advocates yoga 
and meditation as ways to learn the 
concentration to allow peace in the 
workplace. He believes that once the 
mind is focused, it can then cultivate 
constant awareness of spiritual or di- 
vine nature—even in times of upset. 
Litigation as Spiritual Practice 
(344 pages, hardcover) sells for $24.95 
and is published by Blue Dolphin 
Publishing, Inc., P.O. Box 8, Nevada 
City, CA 95959; 800/643-0765; 
www.bluedolphinpublishing.com. 
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E-Commerce 

LexisNexis has recently released 
the latest Matthew Bender treatise, 
E-Commerce and Communications: 
Transactions in Digital Information, 
which focuses on the collision of in- 
tellectual property, commercial, and 
communications law in cyberspace, 
and new statutes such as the Uniform 
Computer Information Transactions 
Act (UCITA) and the Uniform Elec- 
tronic Transactions Act (UETA). 

The treatise, in a one-volume, 
looseleaf format, can be ordered for 
$195 by visiting www.lexisnexis.com 
or by calling 888/223-6337. 


Domain Name Disputes 

Analyzing critical topics relevant 
to the use and ownership of domain 
names has just been made easier, 
thanks to the release of Domain 
Name Disputes by Aspen Law & 
Business. 

The 600-page book delves into 
how legal disputes involving 
Internet domain names are re- 
solved, whether by U.S. courts or by 
the Internet Corporation for As- 
signed Names and Numbers 
(ICANN) cyber-arbitration system. 
The guide also includes information 
on the legal status of domain names 
as “property,” the clash between 
trademark rights and free-speech 
rights, and the remedies a trade- 
mark owner has against an alleged 
cybersquatter. 

Domain Name Disputes can be or- 
dered by visiting online bookstores 
or by calling 800/638-8437. 


NITA 

Eyewitness Testimony: Challeng- 
ing Your Opponent’s Witness, a 200- 
page pocket-size guide published by 
the National Institute for Trial Ad- 
vocacy (NITA), is designed to show 
attorneys how to use scientific 
knowledge on eyewitness memory to 
more effectively challenge eyewit- 
nesses in court. 

The paperback offers practical 
guidance for challenging eyewit- 
nesses during the trial from pre- 
trial motions, to jury selection, 
opening statements, cross- and ex- 
amination, and cross-examination 
of investigators. 


Cardinal Rules of Advocacy: Un- 
derstanding and Mastering Funda- 
mental Principles of Persuasion was 


also recently published by NITA. 
The 280-page paperback written by 
Connecticut Superior Court Judge 
Douglas S. Lavine. 

Cardinal Rules begins by discuss- 
ing the need to properly identify 
your audience and tailor your argu- 
ments to its needs, then examines 
the importance of establishing in- 
tegrity and credibility in the court- 
room. Later chapters focus on cre- 
ative legal thinking, creating a 
central theme, and framing issues 
in favor of your client. 

Both books can be ordered by vis- 
iting your favorite online bookstore, 
or directly from NITA at 
www.nita.org or by calling 800/225- 
6482. 


Bar members are 
encouraged to submit brief book 
reviews of approximately 
500 words for publication. 
They should be related to law but 
may be practical, esoteric, enter- 
taining, or fiction. 

Reviews should include the num- 
ber of pages, the publisher, cost, 
and purchasing information. 

Submit a hard copy and a dis- 
kette to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 


Questions, 


Have questions about federal government pro- 
grams, benefits, and services? Get the answers you 
can trust from the Federal Consumer Information 
Center. We’ll answer your questions directly or get 
you to the person who can. 


Now the only question left is how to reach us. 
Simple. Just call toll-free: 


1-800-FED-INFO 


(That’s 1-800-333-4636) 


Monday through Friday 8 a.m. to 8 p.m. 
Eastern Time 


Or visit www.pueblo.gsa.gov/call 


A public service of this publication and the U.S. General Services Administration’s Federal 
Consumer Information Center 
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Florida’s Southwest Coast 


Share the 
feeling... 


A private, beachfront retreat, complete 
with 45 holes of championship golf, 

38 tennis courts, superb dining, supervised Kids’ 
Klub and luxury suites with private balconies. 


THE RESORT AT 


Luxury Suites 


fr 199 


(800) 237-8821 


www.longboatkeyclub.com 


Sailfish* 
Dolphin*wahoo*Bonefish* Tuna 
us at 
Tarpon Flats Island 
Destination § Marina 
And enjoy the ultimate 
flyfishing experience. 

You'll love our Old Key West-style 
accommodations with its elegant 
furnishings and fantastic view. 
Just minutes from the trophy 
producing Bonefish flats of Key Largo, 
the famous Back Country of Florida Bay 
and the spectacular Atlantic Ocean. 
Or, just relax on our private white sand 
beach. ALL of this and more just 10 steps 
from Your veranda. 


305-453-1313 * 866-546-0000 


Fax 305-453-1305 
Email: tarponflats1os@aol.com 


“Let’s Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate cimea 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnolialnn.net 
E-mail: Info@Magnoliainn.net 


Magnolia Gun 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia with 


someone you want to like you a lot!” 


EMBASSY SUITES 


HOTEL® 


Enjoy The upscale Accommodations of 
The Embassy Suites Orlando Downtown 
Located in the Central Business 
District of Downtown Orlando. 
Only 10 miles from Orlando International 
Airport and in walking distance of the 
Federal Buildings and Orange County 
Court House. Located across from Lake 
Eola, The Embassy Suites Orlando 
Downtown offers two-room suites, 
complimentary full cooked to order 
breakfast, Manager’s RECEPTION ANd 
complimentary shuttle to the courthouse. 
Stay between 
Seprember | - November 30, 2002 and 

receive Hilton HHonors™ 
Double Points. 
*Call 1-800-609-3339 and ask for 
“The Florida Bar” rate. 
191 East Pine Street 
Orlando, Florida 32801 


*Subject ro availability 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 

*510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


wal 


The Grove Park Inn Resort’ 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 
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Take a trip to The 
Florida Bar's 
website and see 
what's happening 
in the world of 
Florida law. 


www. flabar.org 
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uilding 
BLOCKS 


Volunteers of America builds stronger 
communities by serving homeless 
individuals and families, the elderly, 
and at-risk youth. Your donation can 
help provide a solid foundation. 


Volunteers of America— 
changing lives, restoring hope. 
Please call us at 1.800.899.0089 
or visit www.voa.org. 


WY Volunteers 


of America’ 


There are no limits to caring.™ 


Services 
pages, Contact 
Bruce Mellinger 


American Heart 
Associatione 


Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


Witness, Ltd. 


medical expert testimony in medical malpractice, personal injury & disability claims 
_Med Witness provides quality medical 

experts in any field of health care 

847-673-4422 


Expert Witness Testimony 
For Insurance-Based Litigation 


Insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


Bill Hager, President 561-995-7429 


Former Insurance Commissioner H i 
Former NCCI CEO www.expertinsurancewitness.com 


HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 

We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 
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ATTORNEY REFERRAL SERVICES 


m y Referral Service ~ is y 


referred over callets to our attorne 

AND THEY A HRILLED! We have n 

daily. All legal Gateg@ores! We have calls 

statewide. Cail new 24 hours. Are you real 

Start getting re 

constantly, in 

they are so bum 

cause it’s the 

Avaiabiity or 1a Be Placed On a Waiting Li 
1-800-733-5342 * 4-688-669-4345 


investigation, injury, Death, — 
je. Defect, Negligence, Fire, 


re R. Raimondi, Sr., (561) 8 
ite: www-forensicmechanic 


S$ and buying services. 
unts for attorneys, ban 
ies and trust deparirnents. | 


CH 


We BUY and Si 


insurance Company: 
Seexingintormation regarding delay, claims 
handling practi¢@es, Dag faith. discovery Viol 
and information fegarding sinkhole claims. Cz 
Kelly Kubiak, GOT Bayshore 
a, FL 33606, (813) 229-1000, ft: 
kubiak @GunnMerlin.com. 


Auto-Owne 


practices, bad Faith, Giseevery Violations an = 
information reggeding Sink Hele claims. Call Ke 
Kubiak, Gunn Mig 


= Allstate iq 
information 


EXPERT WITNESS 


Failure Analysis 


nents, accidents, metallurgy, welding, mat 
processing, and patent concerns. Detaile 
information available at (407) 880-4945 or 
www. Failureinvestigation.com. 


Handwriting 


@ Forensic Document Examiner/Han 
ing Expert: Don Quinn, 6860 Beach Bou 
Jacksonville, FL 32216, (904) 721-3434. 

years experience in Federal and State Cri 
Laboratories. Qualified in Federal and Sta’ 
courts. Retired FDLE Document Examine 


& Certified Forensic Document Exam 
Thomas Vastrick, 380 S. State Road 434, 
1004-132, Altamonte Springs, FL 32714. 
544-0004. Formerly with U.S. Postal Insp 
Service Crime Lab. Over 24 yrs. Experie 
ABFDE Certified (former Board Director.) 
qualified throughout southeast. 


Medical 


@ Physicians For Quality: Credible me 
experts. Since 1986. We have Florida ph 
cians who have agreed to review your mai 
tice case, and if it has merit, testify for you 
Plaintiff or Defense. 1-800-284-3627. Vis 
www.pfq.com. 


& Mining Engineering Experts: Exte 
expert witness experience, all types minifig 
accidents, injuries, wrongful death, consis 
tion, trucking/rail, disputes, product 
mineral property management, mineral : 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
T. Gaut (941) 593-8033. Naples, Florida. 
website: www.wtgaut.com. 


Real Estate Law 


m@ James L. Mack, Board Certified Re 

Estate Lawyer with 52 years practice exc lusively 
in Florida real estate law, AV rated, availabigaiieges 
as consultant or expert witness in real progia 
20185 East Country Club Drive, #607, Miami 
33180, (305) 466-5519, fax (305) 682-1539) 
email: jlmacklaw @ aol.com. 


LEGAL RESEARCH 


™ LegalScope Research provides you Wil 
effective, concise, and commanding legal 
research and writing. Outsource those m 
and briefs. Call (727) 410-7285 or visit 


over remedies available to 
Vour Whe fave securities account 
or co-counsel; expert witness 
McGee and Peter J. Mougey, 
Beggs & Lane, sacola, (850) 432-2451. 


4031 EXCHANGE 


1041 Exchange Intermediary 
Meguia, delayed, reverse and build-j 
20 Years experience. Will work with | 
Vou your cuenis. Competitive pricing. Call § 
Gen (241) 366-1300 or FAX (941) 955- 
9380 for info . Www.saramana1031.com 


@ Qualified 1031 
Streamlined Sen 
(954) 922-0220 


e e Insured Accounts. 
info @ exchangeusa.com. 


Randy Traynor 
at 
(850) 561-5685 
or e-mail him at 
rtraynor@flabar.org 


 Lawver 
phone ninging like ttused tor Last month we 
Engineering assessment of failed comps 
‘rial 
i evard, 
= 
Property Damag iner, 
Fraud, Bad Fag Reg e/Nation- Suite BNGE USA 
wide,* Saivat 300) itermediary. 
q 
E-mail: AFSASSOCIATES@AOL.COM. ce. 
Licensed aute dealer, specializing in 
pave 23 years experience in the automotive 
liquidation and and we have the tusat 
| = being in the 
= Save 50% law books, Cali National Lav directory, 
L. Visa/AX Excellent Condition don’t miss — 
Your Satisfacti@a Guaranteed. 800-886-160 
Visit 
s 
te 
px bes Call 
3 
State Farm insurance Company: Seekina 
information regarding delay, claims handing — 
= 800, Tampa, FE 220-1000, fax (613) 
marding delay, claims handling 
practices, bad Giseevery Wiolavons. etc. Call 
Jerry Marvin, Gung Menin, 601°. Bayshore — 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 


Tell them you saw it in 
the Lawyer Services 
pages of The Florida 

Bar JOURNAL. 


STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 

Inter-City Testing & PATENT SEARCH - $450 (minimum) 


Consulting Corporation marketcenter.findlaw.cor INTERNATIONAL SEARCHING 


Technical Evaluations and DOCUMENT PREPARATION 

Expert Testimony & : (for attomeys only - applications, Section 8 
Inquiries Welcome & 15, Assignments, renewals.) 

Automotive Accident Reconstruction; Boating, RESEARCH- (SEC - 10K’s, ICC, FCC, 

PWC, Sailing & Maritime; Biomedical Injury COURT RECORDS, CONGRESS.) 

Analysis; Chemistry/Chemicals, Construction 

Safety; Elevators/Escalators; Fires/Explosions; APPROVED- Our services meet 

Flammability; Glass/Metal Fracture; Helmets; standards set for us by a D.C. Court 

Ladders; Parks, Playgrounds, Amusements; of Appeals Committee. 

Pollution-Air & Water; Safety/Electrical 

Engineering; Slips, Trips & Falls; Sports, 

Recreation, Aquatics; Toxic Exposure; Transpor- 

tation, Tires; Highway Safety; Warning/Instruc- f 

tions 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
745-7940 FAX (561) Arlington, VA 22203 
. Box 2819 one ; Phone: (703) 524-8200 
Jupiter, Florida 33468 eee FAX: (703) 525-8451 
Major credit cards accepted. 
; TOLL FREE: 1-800-642-6564 
er lic : WWW.TRADEMARKINFO.COM 
‘Law Enforcement and | SINCE 1957 


Corrections 


JANUS MepicaL Exrperts LLC 


EXPERT MEDICAL TESTIMONY IN MALPRACTICE, 
DISABILITY AND PERSONAL INJURY 


35 years of academic, training, 
and practical experience. 


¢Pursuits 

¢Control Techniques 

¢Cell Extractions 
«Contemporary Strategies 
and Tactics 


¢ OVERNIGHT EXPERT AFFIDAVITS ¢ FREE DETAILED CONSULTATION 


RE: STANDARDS OF CARE 


¢ FREE PREVIEW FOR MERIT 
CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


Use-of-Force.com or 


912-634-6362 
Ste soe eee 2401 S. DALE MABRY HWY., TAMPA, FL 33629 « TEL (813) 258-1827 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess i oO na j 


(All Disciplines) 


Check out The Florida Bar website! [ 


Professional Safety Incorporated 


THE FLORIDA BAR 


About the Bar « CLE « Legal Link 
Contact Us 


Find expert 

witnesses. 
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1.800.562.7233 Located in the Palm Beach Area 
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We are expecting a speedy trial. 


STEIN 


For our complete verdict, please go to innocentorguilty.com. 


In my rise to the top, | forgot what was really important 
in life, Hargrove. Look into it and have a report on my desk by Friday. 
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1927 The Florida Law Journal . . . 


Celebrating years 
advancing the competence 
and public responsibility 
lawyers. 


The December issue will 


trace the development of 
this legal publication. 


..~eLhe Florida Bar Journal 2002 
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Innovations from West save time, enough time to get to important 
things you might have been putting off. From research that brings 


you on point faster, to knowledge management that provides a 


head start on each new matter. Because sometimes, you have to 


make time. Differences that matter. 


Click or call www.westgroup.com 1-800-762-5272 


THOMSON 


WEST 


West - part of Thomson since 1996, 
© 2002 West Group Trademarks shown are used under license. W-105238/6-02 bringing information solutions to the legal community. 
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